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1  The  United  States  op  America,  I  . 

Eastern  Division  of  the  Southern  District  of  Ohio ,  J  ' 

At  a  stated  term  of  the  circuit  court  of  the  eastern  division  of  the 
southern  district  of  Ohio,  in  the  sixth  judicial  circuit  of  the  United 
Stales  of  America,  begun  and  held  in  the  court-rooms  at  the  city  of 
Columbus,  0.,  in  said  district,  on  the  first  Tuesday  of  June,  being 
the  second"  day  of  that  month,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-five,  and  of  the  Independence  of  the 
United  States  of  America  ti\e  one  hundred  and  ninth — present,  the 
Hon.  George  R.  Sage,  district  judge,  sittingas  circuit  judge — among 
the  proceedings  had  were  the  following,  to  wit : 

David  Banks  and  A.  Bleecker  Banks'! 

vs.  >  No.  183.  Chancery. 

G.  L.  Manchester.  J 

Be  it  remembered  that  heretofore,  to  wit,  on  the  second  day  of 
December,  in  the  year  of  our  Lord  one  thousand  eight  hun- 

2  dred  and  eighty-four,  came  the  said  complainants,  David 

Banks  and  A.  Bleecker  Banks,  by  Taylor  and  Taylor,  their 

solicitors,  and  filed  in  the  clerk’s  office  of  the  court  aforesaid  their 
certain  bill  of  complaint  in  this  cause,  clothed  in  the  words  and 
figures  following,  to  wit : 


Bill  of  Complaint 

Circuit  Court  of  the  United  Slates,  Southern  District  of  Ohio,  Eastern 

Division. 

David  Banks  and  A.  Bleecker  Banks 


vs. 

G.  L.  Manchester. 

To  the  honorable  the  judges  of  the  circuit  court  o/  the  United  States 
for  the  southern  district  of  Ohio,  eastern  division  : 

David  Banks,  of  the  city  and  county  and  State  of  New  York, 
and  A.  Bleecker  Banks,  of  the  city*-  and  county  of  Albany  and  State 
of  New  York,  partners  in  trade  as  publishers  of  law  books  and  other 
publications  under  the  name  and  style  of  Banks  and  -Brothers,  all 
citizens  of  the  State  of  New  York,  bring  this  their  bill  against  G. 
L.  Manchester,  of  the  city  of  Columbus  and  State  of  Ohio,  and  a 
citizen  of  said  State  of  Ohio,  and  publisher  of  a  certain  periodical 
at  Columbus,  Ohio,  known  and  designated  as  “The  American  Law 
Journal,”  and  thereupon  your  orators  complain  and  say  that  here¬ 
tofore,  to  wit,  on  the  17th  day  of  May,  A.  D.  1882,  the  Gen- 
3  eral  Assembly  of  the  State  of  Ohio  passed  the  following  joint 

resolution,  as  the  same  appears  on  page  249  of  volume  79 
of  the  Ohio  laws: 

1 — 304 
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Senate  Joint  Resolution  No.  38. 

Joint  resolution  providing  for  the  publication  of  the  Ohio  State  Re¬ 
ports  and  tlie  advance  sheets  of  the  same. 

Be  it  resolved  by  the  General  Assembly  of  the  State  of  Ohio,  That 
the  secretary  of  state  be,  and  he  is  hereby,  authorized  to  contract 
with  some  responsible  person  or  firm  to  furnish  material,  print,  bind, 
and  supply  the  State  with  three  hundred  and  fifty  copies  of  the 
thirty-eight- and  any  any  other  subsequent  volume  or  volumes  of 
the  Ohio  State  Reports  that  may  be  ready  for  publication  within  two 
years  from  the  23d  day  of  June,  1882,  said  contract  .to  be  made  with 
the  lowest  responsible  bidder,  as  provided  in  section  2,  article  15,  of 
the  constitution,  after  first  giving  public  notice  to  bidders  for  four 
weeks  in  some  weekly  newspaper  published  in  Columbus,  Ohio,  and 
of  general  circulation  in  the  State,  said  contract  to  be  made  in  ac¬ 
cordance  with  the  provisions  and  subject  to  the  limitations  and 

instructions  of  section  437  of  the  Revised  Statutes  as  to  cost 

4  and  otherwise,  and  shall  include  the  advance  sheets  provided 

for  in  said  section, the  volume  to  be,  in  quality  of  paper  and 

binding,  equal  to  volume  1  Ohio  State  Reports,  as  provided  by  law. 

0.  J.  HODGE, 

Speaker  of  the  House  of  Representatives . 

R.  G.  RICHARDS, 

President  of  the  Senate. 

Adopted  April  17,  1882. 

4  f 

Afterward,  to  wit,  on  the  16th  day  of  June,  A.D.  1882,  and  in  pur¬ 
suance  of  said  jointresolution,  Charles  Townsend,  then  secretary  of 
state  of  the  State  of  Ohio,  and  acting  as  such,  made  and  entered  into 
the  following  contract  with  H,  W.  Derby  &  Go,,  which  said  contract 
the  said  H.  W.  Derby  &  Go.  did,  on  the  — *  day  of  June,  A.  D.  1882, 
assign  to  these  complainants  for  good  and  valid  consideration,  and  . 
thereby  these  complainants  succeeded  to  all  the  rights  and  liabili¬ 
ties  of  the  said  H.  W.  Derby  &  Co.  under  said  contract;  and  Jho 
State  of  Ohio,  with  full  knowledge  of  said  assignment,  has  ever 
since  fully  acquiesced  therein,  and  has  at  all  times  fully  recognized 
these  complainants  as  substituted  for  H*  W.  Derby  &  Co.  as  con¬ 
tractors,  and  so  recognize  them  still.  * 

4 

5  Tliis  agreement,  made  and  entered  into  this  16th  day  of 

June,  A.  D.  1882,  by  and  between  K.  W.  Derby  <fe  Co.,  of  the 

city  of  Columbus  and  State  of  Ohio,  of  the  first  part,  and  the  State 
of  Ohio,  of  the  second  part,  witnessed  : 

That  whereas  in  pursuance  of  the  provisions  of  section  four  hun¬ 
dred  and  thirty-seven  (437)  of  the  Revised  Statutes  of  Ohio,  and  as 
amended  January  17, 1882,  in  relation  to  contracts  for  furnishing 
the  material,  printing,  and  binding  of  the  reports  of  the  supreme 
court  of  Ohio;  and  in  pursuance  of  the  provisions  and  require¬ 
ments  of  the  joint  resolution  of  the  General  Assembly  of  the  State 
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of  Ohio  adopted  April  17, 1882,  requiring  the  secretary  of  stale  to 

let  said  contract  to  the  lowest  responsible  bidder  therefor,  after  giv¬ 
ing  public  notice  to  bidders  for  four  weeks  in  some  weekly  news¬ 
paper  published  in  Columbus,  Ohio,  and  of  general  circulation  in 
the  State;  and  whereas  the  secretary  of  state  did,  prior  to  the  6th 
day  of  June,  A.  D.  1882,  give  notice  as  therein  required  in  the  Ohio 
State  Journal,  a  weekly  paper  of  general  circulation  published  in 
Columbus,  Ohio,  for  four  consecutive  weeks  (a  copy  of  which  notice 
is  hereto  attached  marked  “A”);  and  whereas  on  the  said  6th  day 

of  June,  A.  D.  1882,  at  12  o'clock' m.,  the  said  secretary  of 
6  state  received  divers  bids  therefor  in  writing  and  opened  and 

examined  the  same  in  the  presence  of  the  several  bidders, 
and  it  appearing  from  said  examination  and  the  bid  of  H.  VV. 
Derby  &  Co.  (which  is  hereto  attached  marked  “B”)  that  the  said 
H.  W.  Derby  &  Co.  were  the  lowest  responsible  bidders  therefor ; 
and  whereas  the  said  secretary  of  state  accepted  the  same  and 
awarded  said  contract  to  the  said  H.  W.  Derby  &  Co.:  Now,  there¬ 
fore,  for  the  consideration  hereinafter  named,  the  said  PI.  W.  Derby 

6  Co.  hereby  agree  and  bind  themselves  to  furnish  the  material  for 
and  to  print  and  bind  on  paper  and  in  character  and  quality  of 
binding  equal  to  volume  one  (1)  Ohio  State  Reports,  in  the  manner 
in  all  respects  and  with  the  expedition  as  provided  by  law,  a  suffi¬ 
cient  number  of  copies  of  volume  thirtv-eigbt  (38)  and  of  the  next 
succeeding  volume  or  volumes,  if  any,  of  the  Ohio  State  Reports 
that  are  or  may  be  ready  for  publication  within  two  years  from  and 
after  the  23d  day  of  June,  1882,  to  supply  the  State  of  Ohio' 
with  three  hundred  and  fifty  copies  of  each  volume  so  to  be 
published  and  to  deliver  the  same  to  the  secretary  of  state 
at  his  office  at  Columbus,  Ohio,  as  soon  as  bound,  at  ninety- 
two  and  one-half  (92|)  cents  per  volume;  and  the  said  H.  W. 

Derby  <&  Co.  further  agree  and  bind  themselves  to  furnish  the 

7  material  for  and  to  print  and  bind  on  like  quality  of  paper 

and  character  of  binding  and  with  like  expedition  and  prompt¬ 
ness  and  to  furnish  a  sufficient  number  of  copies  of  each  of  the  said 
volumes  of  the  reports  so  as  aforesaid  to  be  published  to  supply  the 
demand  of  the  citizens  of  this  State  at  a  cost  not  exceeding  one  dol¬ 
lar  and  fifty  cents  ($1.50)  per  volume,  tli e  same  to  be  delivered  and 
kept  for  sale  at  Columbus,  Ohio. 

And  the  said  H.  W.  Derby  &  Co.  further  agree  that  their  price 
per  volume  of  the  reports  to  any  person  or  firm,  for  use  or  sale  in 
this  State,  shall  not  exceed  the*  sum  of  one  dollar  and  fifty  cents 
(1.50),  being  the  sum  named  in  the  said  contract  with  said  secretary 
of  state,  for  a  period  of  twenty  years. 

And  the  said  H.  W.  Derby  &  Co.  further  agree  that  upon  the  re¬ 
ceipt  from  the  secretary  of  state  or  other  officers  of  sufficient  manu¬ 
script  reports  of  said  “ Ohio  State  Reports”  herein  required  to  be 
published  to  make  a  form  of  sixteen  (16)  pages  of  printed  matter  of 
the  size  and  kind  required  by  law,  that  they  will  in  every  such 
case  cause  the  same  to  be  set  lip  in  a  form  as  required  by  law, 
and  furnish  to  said  secretary  of  state  a  proof  sheet  of  such  form 
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8  or  .forms,  and  when  said  proof  sheets  shalt  have  been  duly 
,  corrected  by  the  officer  required  by  law  to  correct  the  same, 

shall  be  returned  by  said  secretary  of  state  or  such  other  officer  to 
said  H.  W.  Derby  &  Co.,  and  said  H,  W.  Derby  &  Co.  shall  print 
such  number  of  copies  of  such  corrected  form  or  forms  as  said  secre¬ 
tary  of  state  may  require,  not  exceeding  two  hundred  (200)  of  each, 
and  immediately  deliver  the  same  to  said  secretary  of  state  at  his 

office  at  Columbus,  Ohio,  free  of  all  charge  and  expense  to  the  Slate. 

In  consideration  of  the  covenants  and  agreements  herein  made 
by  the  said  H.  W.  Derby  &  Co.,  parties  of  the  first  part,  the  said 
State  of  Ohio,  party  of  .the  second  part,  hereby  agrees  that  the  said 
H.  W.  Derby  &  Go.,  as  such  contractor,  shall  have  the  sole  and  ex¬ 
clusive  right  to  publish  the  reports  aforesaid,  so  far  as  the  said  State 
of  Ohio  can  confer  the  same,  for  and  during  the  said  period  of  two 
years,  commencing  with  said  23d  day  of  June,  1882,  and  that  they 
shall,  moreover,  be  furnished  with  all  the  manuscript  thereof  to  be 
printed  as  provided  by  law. 

In  witness  whereof  the  parties  hereto  have  hereunto  subscribed 
their  names  and  affixed  their  seals  this  day  and  year  first 

9  above  written. 

H.  W.  DERBY  &  CO., 

Party  of  the  First  Part, 

CHARLES  TOWNSEND, 

Sec.  of  State,  Party  of  the  Second  Pari. 

For  value  received  we  hereby  assign  all  my  rights  and  interest  in 
the  within  contract  and  agreement  to  Banks  &  Brothers,  144  Nassau 
St,,  New  York,  this  —  day  of  June,  A.  D.  1S82. 

H.  W.  DERBY  &  CO. 

Your  orators  further  say  that  they  have  proceeded  to  carry  out 
all  the  terms  and  conditions  of  said  contract,  and  have  in  all  re¬ 
spects  complied  with  the  same  and  are  still  complying  therewith, 
and  the  State  of  Ohio  is  still  complying  with  the  terms  and  condi¬ 
tions  of  said  contract,  and  it  has  been  decreed  by  the  supreme  court 
of  Ohio  that  volumes  41  and  42  of  the  Ohio  State  Reports  shall  be 
published  under  and  are  included  in  the  terms  of  said  contract,  aud 
that  no  other  person  or  persons  have  or  ever  have  had  any  right  to 
publish  the  decisions  which  are  to  be  contained  in  and  constitute 

said  volumes  41  and  42  of  the  Ohio  State  Reports,  except  as 

10  authorized  and  empowered  by  these  complainants,  as  herein¬ 
after  particularly  mentioned. 

Your  orators  further  say  that  at  the  time  said  contract  was  made 
there  was  and  still  is  in  force  in  the  State  of  Ohio  the  following  stat¬ 
utes,  and  that  said  contract  was  made  in  pursuance  thereof: 

Peviscd  Statutes  of  the  State  of  Ohio,  Section  436. 

m 

The  reporter  shall  secure  a  copyright,  for  the  use  of  the  State,  for 
each  volume  of  the  reports  so  published,  and  he  shall  receive  such 
compensation  for  his  services  not  exceeding  eighteen  hundred  del- 
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lars  per  year  during  the  time  the  supreme  court  commission  is  in 
session,  and  at  all  other  times  not  exceeding  one  thousand  dollars 
yearly,  payable  out  of  the  State  treasury  in  such  installments  as  the 
supreme  court,  by  order  entered  on  its  journal,  directs. 


Sec.  437. 

In  lieu  of  the  letting  and  printing  and  binding  of  the  reports  by 
the  means  aforesaid  tne  secretary  of  state,  when  and  as  often 

11  as  he  is  thereto  authorized  by  resolution  of  the  General  As¬ 
sembly,  may  contract  with  any  responsible  person  or  firm  of 

the  State  of  Ohio  to  furnish  the  material  and  to  print  and  bind,  in 
the  manner  in  all  respects  and  with  the  expedition  provided  in  this 
chapter,  a  sufficient  number  of  copies  of  each  volume  of  the  reports 
to  supply  the  State  with  three  hundred  and  fifty  copies  and  the  de¬ 
mand  of  the  citizens  of  this  State  at  a  cost  not  exceeding  two  dol¬ 
lars  and  fifty  cents  per  volume,  delivered  at  some  convenient  point 
within  the  State,  and  in  addition  thereto  to  furnish  the  secretary 
promptly  with  a  requisite  number  of  advance  sheets  of  such  reports 
as  herein  provided  for  distribution  as  aforesaid,  and  the  price  per 
volume  of  the  reports  to  any  person  or  firm  in  this  State  shall  not 
exceed  the  sum  named  in  the  contract  with  the  secretary  for  a  period 
of  twenty  y’ears,  but  nothing  in  this  chapter  shall  prevent  the  person 
or  firm  so  contracting  with  the  secretary  from  doing  or  causing  the 
work  to  be  done  outside  of  the  State  of  Ohio,  and  such  person  or  firm 

so  contracting  shall  enter  into  bonds  to  the  State,  with  at  least 

12  three  good  and  sufficient  sureties,  residents  of  the  Slate,  to  the 

satisfaction  of  the  Governor,  in  the  sum  of  ten  thousand  dol¬ 
lars,  conditioned  for  the  printing  and  binding  as  provided  in  this 
chapter  of  such  reports  for  the  State  and  for  citizens  thereof,  on  de¬ 
mand,  at  a  cost  named  in  such  contract,  and  for  the  furnishing  of 

,  such  advance  sheets  for  distribution  as  aforesaid  ;  such  contract  shall ' 
not  be  for  a  longer  period  than  two  years,  and  such  contractor  shall 
have  the  sole  and  exclusive  right  to  publish  such  reports,  so  far  as 
the  State  can  confer  the  same,  during  such  period  of  two  years,  and 
shall  be  furnished  with  the  manuscript  to  be  printed  as  provided  in 
the  chapter. 

Your  orators  further  say  that  on  the  1st  day  of  October,  A.  D. 
1884,  they  entered  into  an  arrangement  with  “The  Capital  Printing 
aud  Publishing  Company of  Columbus,  Ohio,  by  which  said  com¬ 
pany  was  duly  authorized  and  empowered  to  publish  the  decisions 
of  the  supreme  court  of  Ohio  and  of  the  supreme  court  commission 
of  Ohio,  which  are  to  be  contained  in  and  constitute  what  will  be 
the  41st  and  42d  Ohio  State  Reports,  the  same  to  be  published  in 

“The  Ohio  Law  Journal”  and  in  the  “  Weekly  Law  Bulletin,” 

13  both  of  which  said  publications  are  owned  and  managed  by 

said  company,  and  no  other  person  or  persons  or  firms  or  cor¬ 
porations  have  been  in  any  manner  authorized  to  publish  said  de¬ 
cisions. 
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In  pursuance  of  said  arrangement  the  said  Capital  Printing' and 
Publishing  Company  did,  on  the  14th  day  of  October,  A.  D.  1884, 
issue  its  No.  9  of  volume  6th  of  the  Ohio  Law  Journal,  and  at  the 
same  time  issued, -and  as  a  supplement  to  said  Ohio  Law  Journal,  a 
certain  book  or  publication  containing,  among  other  cases,  one  en¬ 
titled  as  follows:  The  Scioto  Valley  Railway  Company  vs.  McCoy, 
which  said  cause  was  decided  by  the  supreme  court  of  Ohio  and  is 
printed  on  pages  21  and  22  of  said  book  and  will  appear  in  and  con¬ 
stitute  a  part  of  lhe42d  volumeof  ObioState  Reports;  also  one  case  en¬ 
titled  Bierce  etal.  vs.  Bierce  el  al.,  which  said  cause  was  decided  by  the 
supreme  court  commission  of  Ohio,  and  is  printed  on  pages  25,  26, 
27,  28,  29,  80,  31,  &  32  of  said  book,  and  will  appear  in  and  consti¬ 
tute  a  part  of  volume  4 1st,  Ohio  State  Reports.  A  copy  of  said  Ohio 
Law  Journal  with  said  book  as  a  supplement  is  hereunto  attached, 

marked  “A,”  and  made  a  part  of  this  bill.  Your  orators 

14  further  say  that  the  said  Capital  Printing  and  Publishing 

Company,  being  duly  authorized  and  empowered  by  these 

complainants  so  to  do,  did,  on  the  20th  of  October,  A.  D.  1884,  issue 
its  No.  16  of  volume  12  of  the  Weekly  Law  Bulletin,  and  as  a  sup¬ 
plement,  but  separate  therefrom,  the  same  book,  containing  the  same 
cases  and  same  subject-matter  as  the  book  heretofore  mentioned  as 
having  been  issued  with  the  Ohio  Law  Journal  on  October  14th, 
1884.  A  copy  of  said  book  is  hereunto  attached,  marked  “  B,”  and 
made  a  part  of  “this  bill.  Your  orators  say  that  before  said  book 
was  issued,  to  wit,  on  the  33th  day  of  October,  A.  D.  1884,  E.  L.  De 
Witt,  th'en  and  now  being  reporter  for  the  supreme  court  of  Ohio 
and  of  the  supreme* court  commission  of  Ohio,  in  pnrsuance'of  the 
duties  of  his  office  and  for  the  benefit  of  the  State  of  Ohio -and  the 
protection  of  the  rights  and  interests  of  these  complainants  under 
their  contract  with  the  State  of  Ohio,  heretofore  set  out,  did  enter  in 
the  office  of  the  Librarian  of  Congress,  at  Washington  city,  District  of 
’  Columbia,  a  printed  copy  of  the  title  of  said  work,  containing  the  de¬ 
cisions  aforesaid,  and  did,  within  ten  days  thereafter,  deposit  in 

15  the  same  office,  to  wit,  the  Librarian  of  Congress,  at  the  city  of 

Washington, District  of  Columbia,  two  complete  copies  of  said 

book.  The  titleof  said  hook  as  entered  in  the  office  of  the  Librarian  of 
Congress  asaforesaidand  as  afterwards  issued  as  aforesaid  is  as  follows : 
“  Cases  Argued  and  Determined  in  the  Supreme  Court  and  Su¬ 
preme  Court  Commission  of  Ohio:"'  Jacob  Roberta  David  Sliffo 
el  al.  (Sup.  O’t  Com.),  page  17;  The  Scioto  Valley  Railway  Com¬ 
pany  v.  McCoy  (Sup.  (ft),  page  21 ;  Martin  el  al.  v.  Roncey  etal.  (Sup. 
C't  Com.),  page  23 ;  Bierce  el  al.  v.  Bierce  el  al.  (Sup.  O't  Com.),  pa  ge25. 
Below  said  title  and  table  of  contents  and  on  the  same  page  of  said 
book  (the  same  being  the  first  page  thereof)  was  printed  the  follow¬ 
ing:  “Entered  according  to  the  act  of  Congress,  in*  the  y  ear  eighteen 
hundred  and  eighty-four,  by  E.  L.  De  Witt,  for  the  State  of  Ohio,  in 
the  office  of  the  Librarian  of  Congress  at  Washington  (all  rights  re¬ 
served).”  Said  title  was  printed  on  each  copy  of  said  book  issued  by 
(he  Capital  Printing  and  Publishing  Company  as  aforesaid,  as  were 
also  the  words  and  figures  last  above  quoted,  beginning  “  Entered 
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according  to”  and  ending  with  “  all  rights  reserved.”  Your 

16  orators  say  that  all  the  provisions  and  requirements  of  the 

dopy  right  laws  of  the  United  States  have  been  observed  and 

complied  with  in  order  to  secure  a  copyright  in  said  book  for  the  use 
of  the  State  of  Ohio  and  for  the  use  and  benefit  of  your  orators  under 
their  contract  with  the  State  of  Ohio,  heretofore  set  out,  and  said 
copyright  has  been  so  procured  at  great  trouble  and  expense  and  is 
of  great  value  to  your  orators.  Your  orators  sajr  that,  notwithstand¬ 
ing  the  facts  heretofore  alleged,  the  defendant,  G.  L.  Manchester,  with 
full  knowledge,  has  unlawfully  infringed  upon  the  exclusive  rightof 
these  complainants  secured  to  them  by  virtue  of  the  copyright  laws 
of  the  United  States  and  their  contract  with  the  State  of  Ohio,  and 
did,  on  or  about  the  5th  -day  of  November,  A.  D.  1884,  issue  what  is 
designated  as  No.  22  of  volume  I  of  a  book  entitled  “  The  America- 
Law  Journal,”  of  which  the  said  G.  L.  Manchester  is  the  proprietor 
and  publisher,  and  on  pages  383,384, 385,  386,  and  387  did  print  and 
publish  the  case  of  Bierce  et  al.  v.  Bierce  etal.,  which  said  case  was  one 
of  those  contained  in  the  hook  copyrighted,  as  heretofore  stated,  by 

E.  L.  De  Witt  for  the  State  of  Ohio  and  for  the  use  and  benefit 

17  of  these  complainants,  under  their  contract  with  the  State  of 

Ohio.  And  your  orators  say  that  on  Lhd  same  day,  to  wit, 

November  5th,  A.  D.  1884,  the  said  G.  L.  Manchester  issued  what  is 
designated  as  No.  23  of  volume  I  of  “The  American, Law  Journal,” 
and  with  full  knowledge  of  the  rights  of  these  complainants,  and  in 
disregard  of  the  same  and  in  disregard  of  the  copyright  laws  of  the 
United  States,  did  unlawfully  print  and  publish,  on  pages  397  and 
398  of  said  book,  the  case  of  the  Scioto  Valley  Bailway  Company  vs. 
McCoy,  which  said  case  was  included  in  the  book  heretofore  men¬ 
tioned  as  having  been  copyrighted  by  E.  L.  De  Witt  for  the  State  of 
Ohio,  and  issued  October  14th,  A.  D.  1884,  as  aforesaid.  Your  ora¬ 
tors  say  that  prior  to  the  unlawful  publication  of  said  cases  by  the 
said  G.  L.  Manchester  aforesaid  the  same  had  not  nor  had  either  of 
them  been  published  except  in  the  book  issued  October  14th  by  the 
Capital  Printing  and  Publishing  Company  as  aforesaid,  and  they 
aver  that  said  cases  were  copied  from  said  copyrighted  book  by  the 
said  G.  L.  Manchester,  and  by  him  unlawfully  published  as 

aforesaid.  A  copy  of  said  No.  22  of  the  American  Law 

18  Journal,  Issued  November  5th,  1884,  but  bearing  date  Octo¬ 
ber  11th,  1884,  marked  “0,”  is  hereunto  attached  and  made 

part  of  this  bill;  also  a  copy  of  No.  23  of  the  American  Law  Jour¬ 
nal,  issued  November  5th,  1884,  but  bearing  date  October  1 8th,  1884, 
marked  “D,”  is  hereunto  attached  ’and  made  a  part  of  this  bill. 
Your  orators  further  say  that  the  defendant,  the  said  G.  L.  Man¬ 
chester,  has  declared  to  your  orators  in  writing  his  intention  to  dis¬ 
regard  the  rights  of  your  orators  in  this  behalf  and  to  continue  the 
publication  in  the  American  Law  Journal  —  the  decisions  of  the 
supreme  court  and  supreme  court  com  mission  of  Ohio.  Said  declara¬ 
tion  is  hereunto  attached,  marked  “E,”  and  made  a  part  of  this  bill. 
Ail  of  the  acts  and  doings  of  the  said  defendant,  the  said  G.  L.  Man¬ 
chester,  are  contrary  to  equity  and  good  conscience. 
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In  consideration  whereof,  and  forasmuch  as  your  orators  are 
remediless  in  the  premises  by  the  rules  of  common  law,  and  cannot 
have  adequate  relief  save  in  a  court  of  equity,  where  matters  of  this 
nature  are  properly  cognizable,  and  to  the  end  that  said  defendant 

may  answer  all  and  singular  the  mutters  and  things  herein- 
19  &  20  before  set  forth  and  complained  of,  and  that  the  said  de¬ 
fendant  may  be  restrained  by  an  order  of  this  court  from 
further  printing  andpublislring  of  said  decisions,  which  will  appear 
in  and’  constitute  a  part  of  volumes  41  and  42,  Ohio  State  Reports, 
until  the  court  may  filially  hear  and  determine  the  matters  herein 
complained  of,  and  that  on  final  hearing  said  defendant  may  be 
perpetually  enjoined  from  printing  and  publishing  said  decisions 
or  any  of  them  or  exposing  the  same  for  sale  in  printed  form,  and 
that  ho  may  be  ordered  to  pay  your  orators  their  costs  in  this  suit, 
and  that  your  orators  may  have  such  further  relief  in  the  premises 
as  to  this  honorable  court  may  seem  meet  and  as  the  nature  and 
circumstances  of  the  case  may  require,  may  it  please  your  honors 
to  grant  to  your  orators  a  writ  of  subpoena,  according  to  the  course 
of  courts  of  equity,  directed  to  the  said  G.  L.  Manchester,  command¬ 
ing  him  personally  .to  appear  before  this  honorable  court,  at  a  day 
therein  named,  to  hnswer  all  and  singular  the  matters  alleged  in 

this  bill,  and  to  abide  all  such  decrees  as  your  honors  may 
21  see  fit  to  make  therein ;  and  your  orators  shall  ever  pray,  &c. 

BANKS  &  BROTHERS, 

By  DAVID  BANKS. 

E.  L.  <fc  H.  C.  TAYLOR,  Solicitors . 

United  States  of  America,  l  . 

Southern  District  of  New  York ;  f 

This  15th  day  of  November,  A.  D.  1884,  personally  appeared 
David  Banks,  one  of  the  above-named  complainants,  and  made  oath 
that  the  facts  stated  in  the  bill  above  written  and  by  him  subscribed 
are  true  so  far  as  stated  upon  his  own  knowledge,  and  so  far  as 
stated  upon  information  and  belief  they  are  true  according  to  the 
best  of  his  information  and  belief. 

DAVID  BANKS. 

Subscribed  and  sworn  to  before  me  this  15th  day  of  November’ 
1884. 

[seal.]  ,  SAM’L  II.  LYMAN, 

U.  S.  Commissioner ,  U.  S.  South’ n  Diet.  N.  Y.,  2d  Circuit.  „ 

And  thereupon  there  was  issued  out  of  the  clerk’s  office  of  the 
court  aforesaid  our  certain  writ  of  subpoena  in  this  cause,  directed 
to  the  marshal  of  said  district  and  against  the  said  defendant,  G.  L. 
Manchester,  clothed  in  the  words  and  figures  following,  to  wit: 
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Subpoena. 

United  States  of  America,  [ 

Southern  District  of  Ohio ,  l  s'  * 

The  President  of  the  United  States  of  America  to  the  marshal  of  the 
southern  district  of  Ohio,  Greeting: 

22  You  are  hereby  commanded  to  summon  G.  L.  Manchester, 

a*  citizen  of  and  resident  in  the  State  of  Ohio,  if  to  be  found 

in  your  district,  to  be  and  appear  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Ohio  aforesaid,  at  Columbus,  on 
the  first  Monday  in  February  next,  to  answer  a  certain  bill  in  chan¬ 
cery  filed  and  exhibited  in  said  court  against  him  by  David  Banks 
and  A,  Bleecker  Banks,  citizens  of  and  resident  in  the  State  of  New 
York. 

Herein  you  are  not  to  fail  under  the  penalty  of  the  law  thence 
ensuing,  and  have  you  then  and  there  this  writ. 

Witness  the  Honorable  Morrison  R.  Waite,  Chief  Justice  of  the 
United  States,  this  second  day  of  December,  A.  D.  1884,  and  in  the 
109th  year  of  the  Independence  of  the  United  States  of  America. 
Attest:  _  B.  R.  CO  WEN,  Cleiic.  [seal.] 

fr 

Memorandum. — The  said  defendant  is  required  to  enter  his  ap¬ 
pearance  in  this  suit  in  the  clerk's  office  of  said  court  on  or  before 
the  first  Monday  of  January,  1884;  otherwise  the  said  bill  may  be 
taken  pro  confcsso. 

B.  R.  CO  WEN,  Clerk 

.  And  afterwards,  to  wit,  on  the  eighth  day  of  December,  in  the 

year  last  aforesaid,  came  the  marshal  of  said  district,  to 

23  whom, the  said  writ  was  in  form  aforesaid  directed,  and  re¬ 
turned  the  same  into  the  clerk's  office  of  said  court  with  his 

proceedings  endorsed  thereon  clothed  in  the  words  and  figures  fol¬ 
lowing,  to  wit : 


.  Marshal’s  Return. 

Received  this  writ  Dec.  2,  1884,  at  11  a.  m.,  and  served  the  same 
on  said  day,  at  1.40  p.  m.,bv  delivering  personally  to  said  defendant 
a  true  copv  thereof  with  the  endorsements  thereon. 

'  '  LOT  WRIGHT, 

U.  S.  Marshal 

And  afterwards,  to  wit,  on  the  ninth  day  of  December,  in  the 
year  last  aforesaid,  came  the  said  defendant,  G.  L.  Manchester,  by 
George ‘B.  Okey,  his  solicitor,  and  filed  in  the  clerk’s  office  of  the 
court  aforesaid  his  certain  answer  in  this  cause  clothed  in  the  words 
and  figures  following,  to  wit : 


io 
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Amwor, 

Circuit  Court  of  the  United  States,  Southern  District  of  Ohio,  Eastern 

Division. 

“to 

David  Banks  and  A.  Bleecker  Banks 

vs, 

G.  L.  Manchester. 

The  defendant,  George  L.  Manchester,  admits  the  truth  of  the 
allegations  set  forth  in  the  bill  of  complaint,  except  that  which  he 
herein  denies. 

This  defendant  denies  that  the  supreme  court  of  Ohio  has  decided 
and  decreed  that  volumes  41  and  42  of  the  Ohio  State  Reports 

24  shall  be  published  under  and  are  included  in  the  terms  of 

the  contract  referred  to  in  the  bill  of  the  complainants,  and* 

that  no  other  person  or  persons  have  or  ever  have  had  the  right  to 
publish  the  decisions  which  are  to  be  contained  in  and  constitute 
said  volumes  41  and  42  of  the  Ohio  State  Reports,  except  as  author¬ 
ized  and  empowered  by  the  complainants. 

This  defendant  further  denies  that  the ’attempt  upon  the  part  of 
E.  L.  De  Witt,  reporter  of  the  supreme  court  and  supreme  court  com¬ 
mission  of  Ohio,  to  obtain  a  copyright  upon  the  book  and  printed 
matter  described  in  the  bill  and  published  by  the  Capital  Printing 
and  Publishing  Company  was  in  pursuance  of  his  duties  as  reporter 
of  said  courts,  and  he  denies  that  said  attempted  copyright  by  said 
reporter  was  for  the  benefit  of  the  State  of  Ohio  or  for  the  protection 
of  the  rights  and  interests  of  the  complainants. 

And  this  defendant  denies  that  the  contract  of  the  complainants 
for  the  publication  of  the  Ohio  State  Reports,  set  forth  in  the  bill, 
was  made  in  pursuance  of  sectiou  43U  of  the  Revised  Statutes  of  the 
State  of  Ohio;  but  he  avers  that, on  the  contrary, said  contract  was 

made  and  entered  into  by  the  secretary  of  state  of  Ohio 

25  solely  by  virtue  of  the  powers  conferred  upon  him  by  section 

437  of  said  Revised  Statutes  and  the  joint  resolution  of  the 

General  Assembly  of  the  State  of  Ohio  set  forth  in  the  bill. 

And  this  defendant  avers  that  the  opinions  and  decisions  of  the 
supreme  court  and  supreme  court  commission  of  Ohio,  referred  to 
in  the  bill  as  having  been  published  by  him  in  his  law  periodical 
known  as  and  called  "The  American  Law  Journal  ”  were  solely  and 
exclusively  the  work  and  labor  of  the  judges  comprising  those 
courts,  and.  thaPthe  reporter  of  those  courts  performed  no  labor  or 
work  whatever  in  the  preparation  of  the  said  decisions  and  opinions, 
nor  did  any  person  other  than  said  judges  perform  any  such  work 
or  labor  in  their  preparation. 

The  defendant  further  avers  that  it  is  the  universal  custom  and 
practice  of  said  courts  that  the  judge  to  whom  the  duty  is  assigned 
to  prepare  the  opinion  prepares  not  only  the  opinion  but  also  the 
statement  of  the  case  and  the  syllabus,  the  latter  being  subject  to 
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revision  by  the  judges  concurring  in  the  opinion  ;  that  the  said  re¬ 
porter  takes  no  part,  nor  does  he  perform  any  labor,  in  the  prepara¬ 
tion  of  the  syllabus,  statement  of  the  case,  and  opinion;  that  the 

duty  of  said  reporter  consists  in  preparing  abstracts  of  argu- 

26  ments  of  counsel,  tables  of  cases,  indexes,  reading  proof,  and 

in  arranging  the  cases  in  their  proper  order  in  the  volumes 

of  reports  of  said  courts;  and  the  defendant  further  avers  that  said 
reporter  of  the  supreme  court  of  Ohio  and  supreme  court  commis¬ 
sion  of  Ohio  is  paid  a  staled  annual  salary  out  of  the  treasury  of  the 
said  State  fixed  by  law,  and  that  he  has  no  pecuniary  interest  in 
the  publication  of  the  reports  of  said  courts;  and  the  defendant 
further  says  that  he  is  informed  and  believes  and  upon  such  in¬ 
formation  and  belief  states  the  fact  to  be  that  the  said  complainants, 
on  or  about  Oct.  1, 1884,  entered  into  a  contract  with  the  Capital 
Printing  and  Publishing  Company,  by  which,  in  consideration  of 
a  certain  sum  of  money,  to  wit,  the  sum  of  six  hundred  dollars, 
paid  and  agreed  to  be  paid  to  complainants  by  said  the  Capital 
Printing  and  Publishing  Company,  the  former  attempted  to  confer 
upon  the  latter  the  exclusive  right  to  publish  in  the  law  periodicals 
owned  by  it  and  referred  to  in  the  said  bill  the  opinions  and  de¬ 
cisions  of  the  supreme  court  of  Ohio  and  the  supreme  court  com¬ 
mission  of  Ohio ;  and  it  was  further  in  said  contract  at  the 

27  same  time  agreed  by  these  complainants  that  they  would  pro¬ 
tect  the  said  The  Capital  Printing  and  Publishing  Company 

in  the  said  right  so  attempted  to  be  conferred  by  beginning,  carry¬ 
ing  on,  and  maintaining,  without  cost -to  the  said  The  Capital 
Printing  and  PublishingCornpany  and  at  the  cost,  in  attorneys’  fees 
'and  otherwise,  of  the  complainants,  such  suits  as  might  be  necessary 
to  enforce  such  supposed  right;  that  the  complainants  have  no  in¬ 
terest  whatever  in  the  number  of  the  periodicals  sold  by  the  said 
The  Capital  Printing  and  Publishing  Company,  but  that  their  com¬ 
pensation  for  the  right  so  attempted  to  be  conferred  was  a  fixed  and 
definite  sum,  without  any  reference  to  such  sales;  that  the  com¬ 
plainants  have  no  interest  whatever  in  the  result  of  this  controversy ; 
this  defendant  further  avers  that  the  object  of  the,  provisions  of  the 
statute  of  the  State  of  Ohio  in  relation  to  the  letting  of  the  contract 
for  the  publication  of  the  reports  of  said  courts  is  that  the 
State  and  the  public  might  be  enabled  to  purchase  said 
reports  at  a  cheap  rate,  but  that  by  virtue  of  the  contract  here¬ 
inbefore  referred  to  between  the  complainants  and  the  Capital 
Printing  and  Publishing  Company  the  latter  is  enabled  to 

sell  to  the  public  its  two  periodicals  containing  the  decisions 

28  and  opinions  of  said  courts,  which  is  the  chief  feature  of  said 

periodicals,  at  the  rate  of  five  dollars  per  annum  for  each  pub¬ 
lication,  and  to  pay  to  the  complainants  the  sum,  as  defendant  is  in¬ 
formed  and  believes  and  upon  such  information  and  belief  charges 
the  fact  to  be,  of  six  hundred  dollars.  Wherefore  the  defendant  prays 
that  he  maybe  hence  dismissed  with  his  reasonable  costs  in  this 
cause  sustained;  and  as  in  duty  bound  lie  will  ever  pray,  &c. 

GEO.  B.  OKEY, 

Solicitor  for  Defendant. 
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United  States  oe'America,  Southern  District  of  Ohio ; 

This  0th  day  of  December,  A.  D.  1884,  personally  appeared  George 
L.  Manchester,  the  above-named  defendant,  and  made  oath  that  the 
facts  stated  in  foregoing  answer  are  true  so  far  as  stated  upon  his 
own  knowledge,  and  so  far  as  stated  upon  information  and  belief 
they  are  true  according  to  the  best  of  his  information  and  belief. 

G.  L.  MANCHESTER. 

Sworn  to  before  me  by  the  said  George  L.  Manchester  and  by  him 
subscribed  in  my  presence  this  9th  day  of  December,  A.  D.  1884. 

[seat,]  CHARLES  R.  NEVIN, 

Dep.  Clerk  U.  S.  Circuit  Court ,  S.  D.  0. 

And  afterwards,  to  wit,  on  the  tenth  day  of  December,  in  the  year 
last  aforesaid,  came  the  said  complainants,  David  Banks  and 
20  A.  Bleecker  Banks,  by  Taylor  &  Taylor,  their  solicitors,  and 

filed  in  the  clerk's  office  of  the  court  aforesaid  their  certain 
demurrer  in  this  cause  clothed  in  the  words  and  figures  following, 
to  wit: 

Demurrer. 

Circuit  Court  of  the  United  States,  Southern  District  of  Ohio,  East- 
'  ern  Division. 

David  Banks  and  A.  Bleecker  Banks  vs.  G.  L.  Manchester. 

And  now  come  the  complainants  in  the  above-entitled  action  and 
demur  to  the  answer  of  the  defendant,  George  L.  Manchester,  fi led 
herein,  and  for  ground  of  demurrer  .say  that  said  answer  does  not 
state  facts  sufficient  to  constitute  a  defense  to  the  action  of  the 
plaintiffs. 

E.  L.  &  H.  C.  TAYLOR, 

Solicitors  for  Complainants . 

And  afterwards,  to  wit,  on  the  second  da}r  of  June,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty-five,  an  entry  was 
made  upon  the  journal  of  said  court  in  said  cause  clothed  in  the 
words  and  figures  following,  to  wit: 

Journal  Entry  A  400. 

Circuit  Court  of  the  United  States,  Southern  District  of  Ohio,  East¬ 
ern  Division. 

David  Banks  and  A.  Bleecker  Banks  1 

vs.  >  Equity,  183. 

George  L.  Manchester.  j 

r, 

This  cause  came  on  to  be  heard  upon  the  bill  and  answer  and  was- 
argued  by  counsel.  On  consideration  whereof  the  court  find  * 
30  that  the  matters  and  things  set  up  and  contained  in  the  bill 

of  the  complainants  are  insufficient  to  support  the  action  or 
afford  any  ground  of  recovery  or  relief. 
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Whereupon  it  is  considered  and  adjudged  that  said  bill  of  com¬ 
plaint  be,  and  the  same  hereby  is,  dismissed  at  the  costs  of  the  com¬ 
plainants,  to  all  of  which  the  complainants,  by  their  counsel,  except. 

Complainants  having  prayed  an  appeal,  the  same  is  hereby  al¬ 
lowed  and  the  appeal  bond  is  fixed  in  the  sum  of  two  hundred  and 
fifty  dollars. 

And  afterwards,  to  wit,  on  the  21st  day  of  August,  in  the  year  last 
aforesaid,  came  the  said  complainants,  David  Banks  et  al,  and  filed 
in  the  clerk’s  office  of  the  court  aforesaid  their  certain  appeal  bond 
in  this  cause  clothed 'in  the  words  and  figures  following,  to  wit : 

Appeal  Bond . 

* 

Circuit  Court  of  the  United  States  for  the  Southern  District  of  Ohio, 

Eastern.  Division. 

David  Banks  et  al.  vs.  G.  L.  Manchester. 

Know  all  men  by  these  presents  that  we,  John  Calender  and 
Jerome  Rockwell,  of  the  county  of  Franklin,  State  of  Ohio,  are  held 
and  firmly  bound  unto  G.  L.  Manchester  in  the  sum  of  two  hun¬ 
dred  and  fifty  (§250.00)  dollars,  to  be  paid  to  the  said  G.  L.  Man¬ 
chester,  his  executors  or  administrators;  to  which  payment, 
31  well  and  truly  to  be  made,  we  bind  ourselves,  and  each  of 

us,  jointly  and  severally,  and  our  and  each  of  our  heirs, 
executors,  and  administrators,  firmly  by  these  presents. 

Sealed  with  our  seals.  Dated  this  —  day  of  August,  1885. 

Whereas  the  above-named  David  Banks  et  al.f  plaintiffs,  desire  to 
appeal  the  above-entitled  cause  to  the  Supreme  Court  of  the  United 
States  to  reverse  the  order  and  decree  rendered  in  the  above-entitled 
action  by  the  circuit  court  of  the  United  States  for  the  southern  dis¬ 
trict  of  Ohio: 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the 
above-named  David  Banks  et  al.,  plaintiffs,  shall  prosecute  said  ap¬ 
peal  to  effect  and  answer  all  costs  if  they  shall  fail  to  make  good 
their  plea,  then  this  obligation  to.  be  void ;  otherwise  to  remain  in 
full  force  and  virtue. 

JOHN  CALENDER.  [seal.1 
JEROME  ROCKWELL,  [seal.] 

Sealed  and  delivered  in  presence  of — 

E.  L.  TAYLOR. 

HENRY  C.  TAYLOR. 

The  above  securitv  is  approved. 

GEORGE  R.  SAGE, 

District  Judge  of  the  United  States ,  S.  D.  Ohio, 

Sitting  as  Circuit  Judge  in  Above-Entitled  Cause. 
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32  .  The  United  States  op  America,  ss  ; 

To  G.  L.  Manchester,  Greeting: 

Whereas  David  Banks  and  A.  Bleecker  Banks  have  lately  ap¬ 
pealed  to  the  Supreme  Court  of  the  United  States  from  a  decree 
lately  rendered  in  the  circuit  court  of  the  United  States  for  the  south¬ 
ern  district  of  Ohio,  made  in  favor  of  you,  the  said  defendant,  and 
has  filed  the  security  required  by  law,  you  are,  therefore,  hereby' 
cited  to  appear  before  the  said  Supreme  Court,  at  the  city  of  Wash¬ 
ington,  on  the  second  Monday  of  October  next,  to  do  and  receive 
what  may  appertain  to  justice  to  be  done  in  the  premises. 

Given  under  my  hand,  at  the  city  of  Cincinnati,  in  the  sixth  cir¬ 
cuit,  this  1st  day  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-five. 

GEO.  R,  SAGE, 

U.  S.  District  Judge,  Southern  District  of  Ohio, 

Silting  as  OircvAt  Judge  in  Above- Entitled  Cause . 

33  [Endorsed  :]  United  States  circuit  court,  southern  district 

of  Ohio,  east.  div. ,  No.  183.  David  Banks  &  A.  B.  Banks 

vs.  G.  L,  Manchester.  Citation  to  appellee.  Filed  September  3d, 
1885.  B.  R.  Covven,  clerk. 

Received  this  writ,  at  Columbus,  0.,  Sept.  1st,  1885,  at  9  o’clock  a. ' 
tn.,  and  served  the  same  by  leaving  a  true  copy  hereof  with  the  said 

defendant,  G.  L.  Manchester,  personally  on  September  3rd,  1885, 
at  9.20  o’clock  a.  m. 

HENRY  C.  URNER, 

U.  S.  Marshal,  S.  t>.  0., 

By  ROBERT  BELL,  Deputy. 

Service _  2  00 

Copy _  50 

Mileage - _ -  6 


§2  56  ' 

w 

34  Hearing  on  Bill  and  Answer'. 

Circuit  Court  of  the  United  States,  Southern  District  of  Ohio,  East¬ 
ern  Division.  In  Chancery. 

David  Banks  el  al.  vs.  Geo.  L.  Manchester. 

The  complainants, partners  under  they  style  “Bank  Brothers” 
and  law-book  publishers  at  the  city  of  New  York,  are  contractors 
with  the  State  of  Ohio  for  the  publication  of  forthcoming  volumes 
41  &  42,  Ohio  State  Reports.  They  seek  to  enjoin  the  defendant, 
who  is  the  proprietor  and  publisher,  at  Columbus,  Ohio,  of  the 
“American  Law  Journal,”  from  publishing  therein  any  of  the  de¬ 
cisions  and  opinions  of  the  judges  of  the  supreme  court  of  Ohio  or 
of  the  supreme  court  commission  of  Ohio  incases  which  are  to  he 
reported  in  either  of  said  volumes. 
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It  appears  from  the  bill  that  under  arrangements  made  with  the 
complainants  by  the  proprietors  of  the  “  Ohio  Law  Journal  ”  and  the 
“  Weekly  Law  Bulletin  ”  copyrighted  advance  publications  of  said 
decisions  are  made  at  Columbus  in  supplements  to  those  periodicals. 

The  copyrights  are  secured  by  the  official  reporter  in  pursuance,  it 
is  averred,  of  the  duties  of  his  office  and  for  the  benefit  of  the 
35  State  of  Ohio  and  the  protection  of  the  rights  and  interest  of, 

the  complainants  under  their  said  contract. 

The  complainants  charge  that  the  defendant  has  unlawfully 
infringed  said  copyrights  be  republishing  said  decisions,  and  that 
he  has  declared  to  them  in  writing  his  intention  to  continue  so  to  do; 
wherefore  they  pray  that  he  may  be  restrained  by  injunction. 

The  respondent  answers  admitting  the  publication  of  the  opinions 
and  decisions  referred  to  in  the  bill,  but  avers  that  they  are  jsolely 
and  exclusively  the  productions  of  the  judges  of  the  supreme  court 
of  Ohio  and  of  the  supreme  court  commission  of  Ohio,  and  that 
the  judge  to  whom  the  duty  is  assigned  to  prepare  an  opinion  pre¬ 
pares  also  the  statement  of  the  case  and  the  syllabus,  the  latter  being 
subject  to  revision  by  the  judges  concurring  in  the  opinion ;  that 
the  duty  of  the  reporter  is  limited  to  preparing  abstracts  of  argu¬ 
ments  of  counsel,  tables  of  cases,  indexes,  reading  proof,  and  in  ar¬ 
ranging  cases  in  their  proper  order  in  the  volumes  of  reports  of  said 
courts,  for  all  which  he  is  paid  out  of  the  treasury  of  the  State  a 
stated  annual  salary,  fixed  by  law,  and  that  he  has  no  pecuniary  in¬ 
terest  in  the  publication  of  said  reports. 

The  respondent  admits  that  he  intends  to  continue  said  publica¬ 
tions,  but  denies  that  the  reporter  has  any  right  or  authority 
3G  to  secure  a  copyright  upon  the  publications  described  in  the 

bill  or  that  said  copyright  was  secured  by  him  for  the  benefit 
of  the  State  of  Ohio  or  for  the  protection  of  the  rights  of  the  com¬ 
plainants. 

The  respondent  also  avers  that  complainants,  for  the  consideration 
of  six  hundred  dollars,  contracted  with  the  proprietor  of  the  Ohio 
Law  Journal  and  of  the  Weekly  Law  Bulletin  to  give  to  them  the 
exclusive  right  to  publish  in  said  periodicals  said  opinions  and  de¬ 
cisions  and  to  protect  said  pretended  right  by  commencing  and 
prosecuting  at  their  own  cost  such  suits  as  might  be  necessary  there¬ 
fore,  and  that  therefore  the  complainants  have  no  interest  in  the 
result  of  this  controversy. 

The  provisions  of  the  statutes  of  Ohio  bearing  upon  the  questions 
involved  are  referred  to  in  the  bill  and  in  the  answer. 

Section  437,  Revised  Statutes  of  Ohio,  empowers  the  secretary  of 
the  State,  when  authorized  by  resolution  of  the  General  Assembly,  to 
contract  with  any  responsible  person  or  firm  to  publish  the  reports 
authorized  by  law  and  to  furnish  for  the  use  of  the  State  the  num¬ 
ber  of  copies  required  to  supply  the  State  at  a  cost  not  exceeding 
one  dollar  and  fifty  cents  per  volume,  and  the  number  of  copies  re¬ 
quired  to  meet  the  demands  of  the  citizens  of  the  Slate  at  a  cost  not 

exceeding  one  dollar  and  seventy-five  cents  per  volume;  also 
37  to  furnish  advance  sheets,  as  provided  in  sections  430  and  431. 

Section  437  further  provides  that  such  contractor  shall 
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have  the  sole  and  exclusive  right  to  publish  such  reports,  so  far  as 
the  State  can  confer  the  same,  during  the  period  of  the  contract. 
Sections  429-435  provide  Tor  the  printing  and  binding  of  the 
volumes  of  reports  under  the  direction  of  the  supervisor  of  public 
printing.  These  sections  do  not  apply  when,  as  in  this  case,  the 
secretary  of  state  is  authorized  to  make  the  contract,  as  provided  in 
section  *437. 

Section  436  requires  the  reporter  to  secure  a  copyright  for  the  use 
of  the  Stato  for  each  volume  of  the  report  published  under  the  pro¬ 
visions  of  sections  429-435,  but  the  duty  of  the  reporter  is  limited  to 
securing  a  copyright  “for  each  volume  of  the  reports  so  published.” 
No  such  duty  is  imposed  upon  him  with  reference  to  volumes  pub¬ 
lished  under  contracts  made  by  the  secretary  of  state  by  virtue  of 
the  provisions  of  section  437.  Under  that  section,  which  applies  in 
this  case,  the  sole  and  exclusive  right  to  publish  the  reports,  so  far 
as  the  State  can  confer  the  same,  is  granted  to  the  contractor.  No¬ 
where  in  the  statute  law  relating  to  the  publication  of  reports  is  au¬ 
thority  given  to  the  reporter  or  to  any  other  person  to  acquire 

38  a  copyright  in  the  decisions  dr  opinions  of  the  judges.  This 

is  significant  in  view  of  the  unanimous  opinion  of  the  justices 

of  the  Supreme  Court  of  the  United  States  in  Wheaton  vs.  Peters,  8 
Peters,  668,  that  no  reporter  has  or  can  have  any  copyright  in  the 
written  opinions  delivered  by  that  Court.  The  legislation  of  the 
State  of  Ohio  must  be  considered  to  have  been  enacted  with  refer¬ 
ence  to  that  opinion,  and  therefore  to  have  been  intended  to  limit 
the  provisions  above  cited  to  the  volumes  of  reports  and  to  exclude 
copyriglitof  the  opinions  of  the  judges.  It  is  in  accordance  with 
sound  public  policy  in  a  Commonwealth,  where  every  person  is  pre¬ 
sumed  to  know  the  law,  to  regard  the  authoritative  expositions  of 
tlie  law  by  the  regularly  constituted  judicial  tribunals  as  public 
property, to  be  published  freely  by  any  one  who  may  choose  to  pub¬ 
lish  them,  and  such  publication  may  be  of  every  tiling  which  is  the 
work  of  the  judges,  including  the  syllabus  and  the  statement  of  the 
case,  as  well  as  the  opinion.  The  copyright  of  the  volume  does  not  in- 
te-fere  with  such  free  publication.  Itprotectsonly  the  work  of  the  re¬ 
porter — that  is  to  say,  the  idexes,  the  tables  of  cases, and  the  statement 
of  points  and  authorities  cited  by  counsel.  Wheaton  vs.  Peters,  8  Pe¬ 
ters,  653;  Little  vs.  Gould,  2  Biatchford,  165  <fc  362 ;  Chase  vs.  Sanborn, 

4  Clifford,  306 ;  Meyersus.  Callaghan, 5Federal  Reporter, 726 ;  S. 

39  C.,  1  OBissel,  139;  Meyerses  Callaghan,  20  Federal  Reporter,  441. 

Counsel  for  complainants  cite  Judge  Drummond’s  dic¬ 
tum  in  Meyers  vs.  Callaghan,  5  Federal  Reporter,  728,  that  “  if  an 
adequate  compensation  was  paid  by  the  State  to  the  reporter  for  the 
work  done  by  him  in  preparing  volumes  of  reports,  then  whatever 
property  there  was  in  the  volumes  arising  from  the  labors  of  the 
reporter  ought  to  belong —  the  State  and  not  to  him.”  “  Now,”  say 
counsel,  “in  Ohio  the  State  undertakes  to  pay  the  reporter  adequate 
compensation,  and  by  statute  that  amount  is  all  he  can  receive.  He 
has  no  perquisites.  The  theory  is  that  the  State  pays  him  for  his 
labor,  and  that  the  result  of  his  labor  belongs  to  the  State.”  And 
counsel  proceed  to  claim  that  this  is  precisely  the  theory  upon  which 
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the  State  is  entitled  to  the  decisions  of  the  judges.  They  are  paid  a 
stipulated  price  or  sum  for  their  services,  and  this,  by  their  consent — 
impliedly  given  when  the-  accept  the  office — is  in  full  of  their 
services,  and  the  result  of  their  labors  is  the  property  of  the  State. 
Mr.  Drone,  in  bis  work'  on  copyright,  page  161,  states  substantially 
the  s.ame  view,  although  he  says  he  has  seen  no  sound,  clear  expo¬ 
sition  of  the  law  governing  copyright  in  judicial  decisions,  and  that 
it  has  not  been  expressly  declared  in  any  modern  case  that  copy¬ 
right  will  vest  iii  a  judicial  decision.  Mr.  Justice  Story,  one 

40  of  the  judges  who  concurred  in  the  decision  in  Wheaton  vs. 

Peters,  said  (in  Gray  vs.  Russell,  1  Story,  21)  that  while  it  was 

held  in  that  case,  that  the  opinions  of  the  court,  being  published 
under  the  authority  of  Congress,  were  not  the  proper  subject  of  copy¬ 
right,  it  was  a  little  doubted  by  the  court  that  Mr.  Wheaton  had  a 
copyright  in  his  own  marginal  notes  and  in  the  arguments  of  coun¬ 
sel  as  prepared  and  arranged  in  his  work. 

Whether  the  State,  through  its  reporter,  can  secure  a  copyright  in 
the  opinions  of  the  judges  is,  however,  not  a  question  arrising  nor 
can  it  be  decided  in  this  case.  It  is  sufficient  to  say  that  the  State 
has  not  adopted  legislation  for  such  copyright;  that  the  enactments 
providing  for  copyright  for  the  volumes  of  reports  or  of  the  reports 
do  not  authorize  copyrights  of  the  opinion-  of  the  judges. 

The  averments  of  the  answer  respecting  the  contract  by  and  be¬ 
tween  the  complainants  and  the  proprietor  of  the  Law  Journal  at 
Columbus,  which,  with  complainants’  consent,  publish  the  opinions 
of  the  judges,  complainants  binding  themselves  to  protect  them  in 
their  assumed  exclusive  right  of  publication,  are  not  material.  If 
the  reporter  had  the  right  to  secure  copyright  in  those  opinions  for 
the  benefit  of  the  complainants,  the  complainants  had  the  right  to 

make  the  arrangement  referred  to,  and  it  would  be  not  only 

41  ,  the  right  but  the  dut}5,  of  complainants  to  institute  suits  for 

the  protection  of  the  said  publishers  in  their  exclusive  license, 
but  the  reporter  has  no  such  right.  The  statute  gives  him  no  power, 
no  authority  or  right  whatever,  with  reference  to  copyright  of  even 
the  volumes  included  in  complainants’  contract.  Whatever  sole  and 
exclusive  right  to  publish  such  reports  the  State  could  confer  was 
by  the  express  terms  of  the  statute  conferred  upon  the  complain¬ 
ants.  As  held  in  Myers  'os.  Callaghan  the  reporter  is  entitled,  in  the 
absence  of  express  legislation  to  the  contrary,  to  copyright  his  vol¬ 
umes  of  reports  to  the  extent  that  the  same  consist  of  the  work  of 
his  own  hand,  notwithstanding  he  may  not  have  a  copyright  in  the 
opinions  of  the  court,  and  in  this  case  he  might  secure  copyright  in 
the  volumes  of  reports  not  for  his  own  benefit  but  for  the  benefit  of 
complainants;  but  the  copyrights  he  has  attempted  to  secure  in 
the  opinions  of  the  judges  are  worthless. 

The  bill  will  be  dismissed  at  complainants’  costs. 
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Southern  Dist.  of  Ohio,  ss;  '  '  ^  '  •' 

* 

A  true  and  correct  copy  of  the  original. 

[Seal  of  the  Circuit  Court,  SoutVn  Dist.  of  Ohio.] 

Attest:  *  B.  R.  CO  WEN, 

Clerk  U.  S.  Circuit  Court,  S.  D.  0. 

*  » 

42-138  “E." 

■v 

Columbus,  0.,  Oct.  18, 1884. 

Mess.  Banks  &  Bros. 

Gentlemen:  In  answer  to  your  communication  of  the  6th  inst- 
T  desire  to  say  that  it  is  my  purpose  and  I  intend  to  continue  the 
publication  in  the  American  Law  Journal,  of  which  1  am  the  pro¬ 
prietor  and  publisher,  of  the  opinions  of  the  supreme  court  and  su¬ 
preme  court  commission  of  Ohio,  and  also  the  syllabi  and  statements 
of  fact  prepaired  by  the  judges. 

I  will  say,  further,  in  order  to  prevent  misunderstanding  as  to  my 
purpose,  that  I  intend  to  confine  such  publication  to  the  matter  pre¬ 
paired  by  the  judges,  which  I  regard  as  belonging  to  the  public,  and 
the  reports  of  cases  decided  by  those  courts  which  I  shall  publish 
will- contain  no  matter  prepaired  by  their  reporter  in  abstracting  ar¬ 
guments  of  council  or  in  any  other  respect,  nor  will  they  include 
matter  prepaired  by  any  person  other  than  the  judges,  except  as  I 
may  employ  an  editor  to  add  matter  by  way  of  notes  or  otherwise. 

Respectfully,  G.  L.  MANCHESTER. 

(Here  follow  Exhibits  A,  B,  C,  <&  D,  omitted  in  printing  per  stipu¬ 
lation.) 

*  ****** 

139  The  United  States  of  America, 

Eastern  Division  of  the  Southern  District  of  Ohio, 

I,  Benjamin  R.  Cowen,  clerk  of  the  circuit  court  of  the  United 
States  within  and  for  the  division  and  district  aforesaid,  do  hereby 
certify  that  the  foregoing  is  a  true  and  correct  transcript  of  the 
record  of  the  proceedings  had  in  the  above  case,  together  with  the 
pleadings  and  evidence  and  opinion  of  the  judge  before  whom  the 
said  hearing  was  had. 

Iti  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  seal  of  said  court,  at  the  city  of  Columbus,  this  —  day  of  Septem¬ 
ber,  A.  D.  1885. 

[Seal  of  the  Circuit  Court,  South’ll  Dist.  of  Ohio.] 

BENJAMIN  R.  COWEN,  Clerk 
By  THOS.  CORWIN,  Deputy. 
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Supreme  Court  of  the  United  States. 

■/ 

-  Banks  ) 

v.  .  V  No.  304. 

Manchester,  j 

^  -T 

It  is  agreed  between  counsel  that  Exhibits  “  A,”  u  B,”  “  C/’  and 
“D”  attached  to  the  original  bill  in  the  above-entitled  cause  were 
all  correctly  set  out,  and  that  all  the  allegations  in  respect  to  the 
form  and  contents  of  the  same  were  correct  and  so  admitted  to  be  by 
the  answer. 

The  case  was  heard  upon  the  bill  and  answer;  all  questions  which 
it  is  desired  by  either  party  to  have  determined  are  presented  by  the 
bill  and  answer. 

Counsel  therefore  agree  to,  and  do  hereby,  waive  and  dispense 
with  the  printing  of  Exhibits  “  A,”  aB “  C,”  and  1{  D  ”  attached  to 
the  bill,  and  further  agree  that  all  questions  desired  to  be  presented 
appear  by  the  bill  and  answer  and  the  decision  of  the  court  below. 

Columbus,  Ohio,  October  14th,  1887. 

E.  L.  TAYLOR, 

Counsel  for  Complainants. 

GEO.  B.  OKEY, 

Attorney  for  Manchester. 

141  [Endorsed  ;]  Supreme  Court  U.  S.  1887,  OctJr  term.  No. 
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lation  of  counsel  omitting  portion  of  record  in  printing. 

[Stamped ;]  Office  Supreme  Court  U.  S.  Piled  Oct.  17,  1887. 
James  H.  McKenney,  clerk. 
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G.  L.  Manchester. 

It  is  stipulated  and  agreed  by  and  between  counsel  for  the  respect¬ 
ive  parties  in  the  above-entitled  cause  that  Exhibits  “A,”  “  B “  C 
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for  either  side  be  allowed  to  furnish  copies  of  said  exhibits  and  hand 
same  to  the  Court  for  its  inspection. 

E.  L.  TAYLOR, 

Of  Counsel  for  Appellants. 

RICHARD  A.  HARRISON, 

Of  Counsel  for  Appellee. 
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DAVID  BANKS  ET  AL., 


vs. 

G.  L.  MANCHESTER. 


ARGUMENT  FOR  COMPLAINANTS. 


STATEMENT  OF  THE  CASE. 

ON  the  1 6th  of  June,  1882,  the  State  of  Ohio  entered 
into  a  written  contract  with  IT.  W.  Derby  &  Co.  to  fur¬ 
nish  llie  material  for,  and  to  print,  bind,  and  supply  the 
State  with  three  hundred  and  fifty  copies  of  volume  Thirty- 
eio'ht  of  the  Ohio  .State  Reports,  and  such  other  subsequent 
volumes  of  said  reports  as  might  be  ready  for  publication 
within  two  years  from  the  23d  day  of  June,  1882.  This 
contract  was  assigned  by  H,  W.  Derby  N  Co,  to  Ranks  & 
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Brothers,  who  performed  all  its  conditions  to  the  acceptance 
of  the  State. 

A  copy  of  the  contract  is  set  out  in  the  bill  of  complaint, 
and  appears  on  pages  2,  3  and  4  of  the  Record. 

On  the  1st  day  of  October,  1884,  Banks  &  Brothers  made 
an  arrangement  with  The  Capital  Printing  and  Publishing 
Company  of  Columbus,  Ohio,  by  which  said  Company  was 
duly  authorized  and  empowered  to  publish  the  decisions  ol 
the  Supreme  Court  of  Ohio,  and  of  the  Supreme  Court  Com¬ 
mission  of  Ohio  which  were  to  be  contained  in  the  Forty- 
first  and  Forty-second  of  the  Ohio  State  Reports — these 
Reports  being  under  the  contract  which  Banks  &  Brothers 
then  had  with  the  State  by  virtue  of  the  assignment  of  them 
by  H.  W.  Derby  &  Co.  By  the  arrangement  made  with  The 
Capital  Printing  and  Publishing  Company  the  decisions  were 
to  be  published  in  two  law  periodicals,  namely,  “The  Ohio 
Law  Journal,”  and  “The  Weekly  Law  Bulletin,”  both  pub¬ 
lications  having  a  large  circulation.  The  decisions  which 
were  prepared  for  publication  and  circulation  were  in  the 
form  of  separate  books,  and  were  issued  with,  and  as  a  sup¬ 
plement  to  said  law  journals,  and  were  duly  copyrighted 
“  By  E.  L.  DeWitt,  for  the  State  of  Ohio.”  Mr.  DeWitt  was 
the  official  reporter  of  the  Supreme  Court.  All  the  copy¬ 
right  laws  were  strictly  complied  with  in  respect  to  said 
separate  books,  and  in  respect  to  the  volumes  of  the  Ohio 
State  Reports  of  which  these  decisions  were  to  and  did  form 
a  part. 
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When  these  publications  appeared  the  defendant,  G.  L. 
Manchester,  who  was  then  publishing  a  law  journal  at  Col¬ 
umbus,  Ohio,  but  which  publication  soon  thereafter  ceased 
to  exist,  printed  and  published  the  contents  of  said  books  in 
his  law  journal,  in  disregard  of  the  copyright  which  had 
been  obtained. 

This  proceeding  was  then  commenced  to  test  the  question 
as  to  the  right  of  the  State  of  Ohio  to  copyright  the  opinions 
of  the  Judges  of  its  Supreme  Court.  The  State  has  assumed 
this  right  and  has  exercised  it  for  the  past  fifteen  years,  and 
is  still  exercising  it.  The  main  question  now  is,  has  the 
State  the  power  that  it  has  assumed  in  this  behalf? 


ARGUMENT. 

It  was  held  by  the  Circuit  Court  in  this  case  in  substance, 
that  as  the  contract  between  the  State  and  H.  W.  Derby  & 
Co.  was  made  under  the  provisions  of  Section  437  of  the 
Revised  Statutes  of  Ohio,  there  was  no  duty  imposed  upon 
the  reporter  and  no  power  given  him'  to  secure  a  copyright 
for  the  State,  “  even  in  the  volumes  included  in  complain¬ 
ant’s  contract.” 

The  Court  says  “Sections  429  to  435  provide  for  the  print¬ 
ing  and  binding  of  the  volumes  of  reports  under  the  direc¬ 
tion  of  the  Supervisor  of  Public  Printing.  These  sections 
do  not  apply  when,  as  in  this  case,  the  Secretary  of  State  is 
authorized  to  make  the  contract  as  provided  in  Section  437.” 
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We  cannot  acquiesce  in  this  construction  of  the  statutes. 
It  is  admitted  that  when  the  printing  and  binding  of  the 
volumes  is  done  under  the  plan  prescribed  in  Sections  429  and 
435,  that  the  reporter  is  authorized  to  secure  a  copyright  fu¬ 
tile  State,  and  that  it. was  the  intention  that  the  volumes  so 
published  should  be  copyrighted.  Now,  no  reason  can  be 
given  why  the  volumes,  if  printed  under  these  sections, 
should  be  copyrighted  for  the  vState,  and  if  printed  under 
contracts  made  in  pursuance  of  Section  437,  should  not  be. 
The  copyright  to  the  State  is  of  as  much  value  and  impor¬ 
tance  in  one  case  as  the  other,  and  no  reason  can  exist  for 
the  vState  securing  a  copyright  in  one  case  and  not  in  the 
other. 

But  an  examination  of  Section  437  clearly  shows  that  it 
does  not  provide  a  separate  and  distinct  plan  for  publishing 
the  court  reports,  but  that  it  relates  to  and  depends  upon 
the  preceding  sections  in  many  important  particulars.  It 
was  certainly  not  intended  that  when  the  contract  was  let 
under  the  provisions  of  this  section,  that  the  services  of  a 
reporter  should  be  dispensed  with,  and  yet  no  provision  is 
made  in  the  section  for  a  reporter.  In  so  far  as  the  duties, 
compensation,  and  everything  that  pertains  to  the  reporter 
is  concerned,  they  depend  entirely  upon  the  former  sections 
in  the  chapter.  I11  fact,  by  specific  terms  the  section  is 
made  to  depend  upon  the  former  sections. 

If  this  section  stood  alone  it  would  furnish  no  complete 
system  for  publishing  the  reports.  There  would  be  no  re- 
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porter,  and  the  volumes  would  be  simply  what  the  contractor 
saw  proper  to  make  them.  The  preceding  sections  furnish 
a  complete  plan  or  system  for  reporting,  printing,  binding 
and  copyrighting  the  reports.  They  prescribe  the  ditties  of 
the  reporter  and  fix  his  compensation.  They  provide  for 
the  publication  and  circulation  of  advanced  sheets  of  the 
reports  to  the  various  courts  and  officers  of  the  State,  and 
prescribe  the  duties  of  the  Secretary  of  State  in  that  behalf. 
They  fix  the  standard  or  quality  of  paper,  binding,  and  style 
of  the  volumes.  They  prescribe  the  duties  of  the  Judges 
of  the  Supreme  Court  as  to  reporting  their  opinions,  and 
require  that  the  opinions  in  cases  of  a  certain  character  .shall 
he  reported ,  while  in  cases  of  other  character  it  is  left  to  the 
discretion  of  the  Judges. 

The  only  change  made  by  Section  437  is  “  in  lieu  of  the 
letting,  printing  and  binding  of  the  reports  by  the  means 
aforesaid.”  There  is  nothing  “  in  lieu  of”  the  duties  of  the 
reporter  or  the  Judges,  as  prescribed  in  the  preceding  sec¬ 
tions.  The  difference  in  the  plans  or  systems  is  in  the 
“  letting,  printing  and  binding,”  and  is  limited  to  these 
alone.  The  duties  of  the  reporter  and  Judges  remain  the 
same  in  either  case,  and  Section  437  would  be  wholly  inop¬ 
erative  but  for  the  preceding  sections.  If  the  reporter  has 
no  power  or  authority  to  copyright  tlie  volumes  published 
under  Section  437,  he  has  no  right  to  report  them  or  to  draw 
pay  therefor.  His  rights  in  these  respects  must  needs  be 
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equal,  as  they  all  depend  upon  the  same  sections  in  the 
chapter. 

Section  437  constantly  relates  by  its  terms  to  the  other 
sections.  The  material  to  be  furnished  and  the  printing  and 
binding  is  to  be  of  the  kind  and  “  in  the  manner  in  all  re¬ 
spects  and  with  the  expedition  provided  /;/  this  chapter" 

The  Secretary  of  State  is  to  be  “  furnished  with  the  requi¬ 
site  number  of  advanced  sheets  of  such  reports  as  herein 
provided  for  distribution  as  aforesaid,”  that  is  as  in  the  pre¬ 
ceding  Sections  430  and  431. 

The  bond  required  of  the  contractor  is  to  be  conditioned 
for  the  “  printing  and  binding  as  provided  in  this  chapter” 
and  for  “  the  furnishing  of  such  advanced  sheets  for  distri¬ 
bution  as  aforesaid,”  that  is,  as  in  the  preceding  sections  of 
the  chapter. 

The  contractor  “  shall  be  furnished  with  the  manuscript 
to  be  printed,  as  provided  in  this  chapter,”  and  Section  429 
requires  the  reporter  to  prepare  the  manuscript. 

The  statute  says  the  “  contractor  shall  have  the  sole  and 
exclusive  right  to  publish  such  reports,  so  far  as  the  State 
can  confer  the  same.”  This  language  is  copied  into  and  is 
a  part  of  the  contract  with  Derby  &  Co.  This  sole  and  ex¬ 
clusive  right  could  not  be  conferred  upon  the  contractor 
until  the  State  had  first  secured  it  to  itself.  It  could  not  be 
so  secured  except  by  copyright,  and  the  provisions  for  copy¬ 
right  are  in  the  preceding  section,  so  that  this  section  never 
did  and  never  was  intended  to  stand  alone,  or  to  furnish  a 
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complete  plan  for  publishing'  the  reports,  but  it  relates  to 
and  depends  upon  the  other  preceding  sections  of  the  chap¬ 
ter.  The  duties  of  the  reporter  are  precisely  the  same 
whichever  way  the  reports  are  published,  and  if  he  is  re¬ 
quired  to  secure  a  copyright  in  one  case  lie  is  in  the  other. 
If  he  has  any  duties  to  perform  when  the  contract  is  under 
Section  437,  he  lias  all  his  duties  as  prescribed  by  the  pre¬ 
ceding  sections  of  the  chapter,  and  among  them  that  of  se¬ 
curing  a  copyright  for  the  use  and  benefit  of  the  State. 


The  contract  between  the  State  and  H.  W.  Derby  &  Co. 
(Record,  pp.  2,  3  and  4)  refers  constantly  to  the  preceding 
sections  of  the  chapter,  and  is  based  upon  and  contains  the 
provisions  of  these  sections.  So  that  while  the  contract 
was  made  by  the  Secretary  of  State  under  the  authority 
conferred  upon  him  by  Section  437,  the  contract  itself  is  not 
limited  to  the  provisions  of  this  section,  but  is  based  upon 
the  provisions  of  the  whole  chapter.  No  proper  or  suffi¬ 
cient  contract  could  be  made  for  publishing  the  reports 
without  reference  to  the  preceding  sections.  This  very 
contract  has  been  under  consideration  by  the  Supreme 
Court  of  Ohio,  and  has  been  construed  by  that  Court  in  the 
light  of  all  the  sections  from  427  to  437  inclusive.  The 
Court  says  “  the  contract  must  be  construed  in  view  of  the 
statutes  and  resolutions  relating  to  the  matter,”  and  then 
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designates  all  the  sections  above  named  as  relating  to  the 
contract. 

The  Court  held  that  "a  contract  made  in  pursuance  of  a 
statute  or  resolution  must  be  construed  as  though  such 
statute  or  resolution  had  been  incorporated  into  such  con¬ 
tract,”  and  then  all  the  sections  from  427  to  437  are  fully 
set  out  in  the  report  of  the  case  as  being  the  basis  of  the 
contract. 

Banks  vs.  DrJIV//,  42  Ohio  Stat.,  263,  274. 


It  is  significant  also  that  the  Legislature  of  Ohio  has  not 
seen  proper  to  change  or  modify  the  statutes  since  the 
opinion  of  the  Circuit  Court  was  published,  which  was  in 
March,  1HS5.  Since  that  time  the  Legislature  has  twice  by 
joint  resolution  authorized  the  Secretary  of  State  to  con¬ 
tract  for  publishing  the  reports'  under  Section  437,  and  two 
such  contracts  have  been  made,  but  no  amendments  to  the 
statutes  have  been  passed  or  offered  with  a  view  of  con¬ 
forming  them  to  the  opinion  of  the  Court. 

The  volumes  of  reports  which  have  been  issued  since 
have  all  been  copyrighted  by  the  reporter,  George  B.  ( >kev, 
foi  the  State  of  Ohio.  This  most  excellent  and  learned 
reporter  is  the  solicitor  for  the  defendant  in  this  case,  and 
he  has  regularly  copyrighted  the  volumes,  although  the  .. 
Ciicuit  Court  held  that  “the  statute  gives  him  no  power,  no 
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authority  or  right  whatever  with  reference  to  copyright  even 
of  the  volumes  included  in  complainant’s  contract.” 


But  suppose  the  statute  did  give  the  reporter  no  power  or 
authority  with  reference  to  copyright  of  the  volumes  or  of 
the  opinions,  but  was  entirely  silent  as  to  who  should  act 
for  the  State  in  that  behalf,  and  the  reporter  did  neverthe¬ 
less  copyright  the  same  for  the  State,  and  the  State  acqui¬ 
esced  therein  and  accepted  the  benefit,  is  there  any  doubt 
but  that  the  copyright  would  be  valid?  The  right  of  the 
State  to  have  a  copyright  does  not  depend  upon  the  agency 
or  means  that  it  employs  to  procure  it.  If  the  statutes 
simply  provided  in  general  terms  that  a  copyright  should  be 
procured,  without  placing  the  duty  upon  any  particular 
officer  or  person,  a  copyright  procured  by  any  officer  of  the 
State  or  of  the  Court  for  the  use  of  the  State  would  be 
valid. 

If  the  right  exists  on  the  part  of  the  State  to  have  a  copy¬ 
right,  either  in  the  volumes  of  the  reports  or  the  opinions  of 
the  Judges,  it  is  immaterial  by  what  agency  the  right  is 
exercised.  When  once  exercised  for  the  use  of  and  with 
the  concurrence  of  the  State,  a  valid  •  right  has  been  ob¬ 
tained,  which  the  person  who  obtains  it  simply  holds  in 
trust  for  the  benefit  of  the  State. 

Liillc  vs.  Gould ,  2d  Blatcli.,  366. 
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Our  claim  is  that  the  right  of  the  State  of  Ohio  to  have 
copyright  in  the  opinions  of  its  Supreme  Court  is  a  comnmu 
law  right,  and  does  not  depend  upon  state  legislation  for  its 
existence.  The  State  has,  as  we  have  seen,  prescribed  the 
method  of  its  exercise;  and  has  thereby  affirmed  its  rights  jn 
that  behalf;  and  there  never  has  been  any  constitutional  or 
legislative  enactment  in  the  State  which  militates  against 
this  right. 

But  the  right  itself,  which  is  the  real  question  in  this 
case,  had  its  origin  and  foundation  in  the  common  law  of 
England.  By  the  Ordinance  of  1787  for  the  government  of 
the  Northwest  Territory,  the  common  law  was  extended  to 
Ohio,  and  is  still  in  force  there  except  as  the  same  lias  been 
modified  or  taken  away  by  positive  statutory  enactments. 
It  can  not  be  claimed  that  this  has  been  done  in  respect  to 
copyright  of  the  reports  or  the  opinions  of  the  Judges.  On 
the  contrary,  the' right  of  the  State  has  been  affirmed  both 
by  statute  and  by  practice.  From  1831  to  1854  the  reporter 
received  an  annual  salary  of  three  hundred  dollars,  and  the 
State  published  the  reports.  From  1854  to  1872  no  salary 
was  allowed  the  reporter,  but  “in  lieu  thereof”  he  was  given 
u  the  exclusive  right  to  publish  said  reports  and  the  exclusive 
title  to  the  manuscript  opinions  of  the  Judges  of  said  Court  in 
the  cases  to  be  nported ,  together  with  the  statements  of  such 
cases,  and  all  other  parts  of  the  same,  so  far  as  this  State 
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has  the  power  to  confer  such  exclusive  rig-lit  and  title.” 
[Act  of  April  14,  1854;  Swan  &  Critchfield,  p.  1208.]  On 
April  23,  1872,  the  present  act  was  passed  by  which  the 
reporter  was  again  placed  upon  a  salary  and  required,  as  we 
have  seen,  to  copyright  the  volumes  for  the  use  of  the  State, 
so  that  the  State  has  in  the  past  not  only  assumed  and  exer¬ 
cised  the  right  to  control  the  volumes  of  reports,  but  also 
“/7/e  exclusive  title  to  the  manuscript  opinions  of  the  Judges.” 

That  a  reporter  cannot  have  a  copyright,  in  the  opinions 
of  the  Judges,  for  his  own  benefit,  has  long  been  settled. 
That  he  may  have  a  copyright  as  to  his  own  work  in  respect 
to  the  reports  when  not  otherwise  provided  by  law,  is  equally 
well  settled. 

But  neither  of  these  questions  are  now  involved,  and  the 
cases  in  which  they  have  been  considered  have  no  direct 
application  to  this  case. 

The  single  question  here  is  as  to  the  right  of  the  State  of 
Ohio  in  respect  to  the  opinions  of  its  Supreme  Court. 

In  Ohio  neither  the  Judge  nor  the  reporter  can  copyright 
their  work.  The  State  pays  a  fixed  salary  to  each  and 
assumes  to  own  and  control  the  work  of  each.  The  Judges 
of  the  Supreme  Court  are  required  to  cause  their  decisions 
to  be  reported,  and  the  reporter  is  required  to  report  them, 
under  the  direction  and  supervision  of  the  Court,  and  to 
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copyright  the  whole  for  the  benefit  of  the  State.  Formerly 
when  the  reporter  had  no  fixed  salary,  and  was  required  to 
look  to  the  sale  of  the  volumes  for  his  remuneration,  a  copy¬ 
right  existed  in  his  favor  as  to  his  part  of  the  work.  p,v 
the  act  of  April  23d,  1872,  this  right  was  taken  away  and  the 
reporter  was  placed  upon  a  fixed  salary,  like  the  Judges 
and  the  State  assumed  the  ownership  of  his  work,  as  also 
that  of  the  Judges,  and  directed  that  the  volumes,  which 
are  the  joint  work  of  both,  be  copyrighted  for  the  use  of  the 
State. 

The  Circuit  Court  seems  to  admit  that  the  State  may 
copyright  the  volumes  of  the  reports,  but  holds  that 
“it  protects  only  the  work  of  the  reporter.”  Why  this 
should  be  so  it  is  difficult  to  see.  They  are  both  servants  of 
the  State,  receiving  fixed  salaries,  and  both  stand  in  the 
same  relation  to  the  State.  The  duties  of  both  are  pre¬ 
scribed  by  the  same  sections  of  the  statutes,  and  the  result 
of  their  labors  is  necessarily  a  joint  production,  namelv,  a 
volume  of  reports.  It  would  seem  to  be  the  necessary  and 
logical  result  that  if  a  copyright  on  behalf  of  the  State 
would  protect  the  work  of  one  of  these,  its  servants,  it  would 
that  of  the  other.  There  is  nothing  in  the  nature  of  the 
employment  of  either  to  support  such  a  distinction  as  is 
made  by  the  Circuit  Court.  Their  work  is  of  the  same 
character.  The  Judges  are  required  to  cause  their  opinions' ' 
to  be  reported,  and  the  reporter  is  “required  by  the  Court 
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to  attend  its  sessions  and  consultations,  and,  under  its  direc¬ 
tion,  report,  and  prepare  for  publication  its  decisions.”  Tlie 
work  of  the  reporter  becomes  a  part  of  the  opinion,  and  the 
State  can  have  no  greater  or  less  or  different  property  in 
one  part  of  the  opinion  than  the  other. 


The  State  of  Ohio  pays  the  Judges  of  its  Supreme  Court, 
and  also  the  reporter,  what  is  considered  and  accepted  by 
them  as  an  adequate  compensation  for  their  services,  and 
for  this  reason  neither  of  them  are  entitled  to  claim  any 
literary  property  in  their  work  done  for  the  State.  They 
are  paid  fixed  salaries,  and  this  by  their  consent  impliedly 
given  when  they  accept  the  office,  is  in  full  of  their  services, 
and  the  result  of  their  labors  belong  to  the  State. 

By  their  labors  they  produce  something  of  value.  They 
create  a  kind  of  property  which  is  of  real  value  to  whoever 
may  maintain  a  right  to  it.  It  necessarily  belongs  to  some¬ 
one.  Under  the  act  of  April  14th,  1854,  the  reporter  had 
the  right  to  tlie  results  of  his  own  labors,  and  also  to  the 
manuscript  opinions  of  the  Judges,  in  so  far,  at  least,  as  the 
State  could  confer  the  same  upon  him.  By  the  act  of  April 
23d,  1872,  all  these  literary  property  rights  were  taken 
away  from  the  reporter.  They  were  not  destroyed  ;  they 
were  not  annihilated  by  that  act.  The  State  simply  ter¬ 
minated  the  rights  it  had  bestowed  upon  the  reporter  as  to 
the  manuscript  opinions  of  the  Judge,  and  he  voluntarily 
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yielded  up  his  rights  as  to  his  own  work,  in  consideration  0f 
a  fixed  salary  which  the  State  agreed  to  pay.  Whatever 
there  was  of  value  in  the  opinions  and  in  the  reporter's 
notes  became,  and  since  the  act  of  April  23d,  1872,  has  been 
the  property  of  the  State,  and  the  State  has  treated  it  us 
such.  There  is  certainly  no  one  else  who  can  claim  any 
proprietorship  in  either.  The  State  employs  these  persons 
to  perform  certain  labor,  and  pays  them  for  it,  and  like  any 
other  employer  is  entitled  to  the  product  of  their  labor. 
This  is  in  harmony  with  a  universal  rule  governing  the 
rights  of  employers  and  employes. 

Mr.  Drone,  in  his  work  on  copyright,  page  243,  says  that 
“  literary  labor  is  110  exception  to  this  universal  rule.”  This 
must  necessarily  be  so;  and  when  the  State  assumes  to  con¬ 
trol  the  manuscript  opinions  of  the  Judges  and  to  copyright 
the  same,  the  power  to  do  so  is  based  upon  the  right  of 
literary  property  which  has  accrued  to  the  State  as  employer 
of  the  Judges  who  prepared  the  opinions. 

There  are  two  classes  of  judicial  officers  in  Ohio  in  so  far 
as  the  manner  of  their  compensation  is  concerned.  The 
Judges  of  the  Supreme  Court,  Circuit  Court,  and  Courts  of 
Common  Pleas,  are  paid  direct  by  the  State.  Their  salaries 
are  fixed  by  law.  The  Judges  of  Courts  of  Probate  and 
the  Justices  of  the  Peace  depend  upon  the  fees  of  their** 
offices  for  compensation.  These  fees  are  fixed  by  law,  but 
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are  paid  by  the  parties  who  seek  remedies  in  these  courts. 
If  a  Probate  Judge  or  a  Justice  of  the  Peace  in  Ohio  should 
prepare  and  publish  an  opinion,  or  a  volume  of  opinions, 
there  can  be  no  question  but  that  he  could  obtain  a  valid 
copyright  of  the  same.  The  reason  is  obvious :  it  is  his 
literary  property,  and  he  could  publish  or  withhold  it  as  he 
might  choose.  The  parties  litigant  would  have  no  interest 
in  the  opinion.  Their  interest  is  in  the  judgment  of  the 
court,  and  not  in  the  reasons  for  the  judgment.  These 
courts  are  not  required  to  give  reasons,  and  if  they  give 
them  they  are  their  own.  The)-  are  not  required  to  report 
their  opinions,  and  if  they  do  so  the)-  belong  to  themselves. 
They  are  not  paid  for  reporting  their  opinions  by  the  State, 
and  therefore  the  State  has  no  claim  upon  or  control  over 
them.  The  relation  does  not  exist  which  is  necessary  in 
order  to  give  the  State  a  right  to  the  results  of  the  labor  of 
these  judicial  officers. 


These  views  are  sustained  by  high  authority.  Drone,  in 
his  work  on  copyright,  page  161,  says: 

“  Property  in  judicial  decisions  is  governed  by  the  same 
“  general  principles  that  apply  to  all  literary  compositions. 
“They  are  a  proper  subject  of  copyright:  and  when  the 
“  provisions  of  the  law  are  complied  with  as  in  other  pro- 
“  ductions  they  will  be  entitled  to  the  same  protection  ac- 
“  corded  to  an)-  copyrighted  work.  When  such  protection 
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“  llas  1)een  deniec^  L,ie  decision  of  the  court  could  not  rightly 
U  bave  been  otherwise,  for  the  reason  that  the  copyright  had 
ll0t  been  Properly  secured,  or  the  plaintiff’s  title  was  do- 
“  fective.  It  is  obvious  that  the  copy,  in  an  opinion  written 
“  or  delivered  by  a  Judge,  cannot  be  acquired  by  a  reporter 
“  or  the  first  publisher  on  the  ground  of  authorship,  for  t]le 
“  reason  that  he  is  not  the  author.  It  is  not  less  clear  that 
“  tlle  Jucl«e  w]io  pronounces  the  decision  is  not  entitled  to 
“  tlle  copy right  therein,  because  he  is  not  the  owner  of  the 
“  property.  Hence  neither  in  the  Judge  nor  in  the  reporter 
“  Wld  a  valld  copyright  vest  except  by  a  derivative  title. 
“  The  C0PyriKrht  must  be  secured  by  the  owner  of  the  prop- 
uerty;  and  all  difficulty  disappears  when  it  is  determined 
“  wll°  1S  the  owner-  Elsewhere  it  is  shown  that  any  person 
“  wI,°  emP1(>ys  another  to  prepare  a  work  may,  by  virtue  of 
11  the  contract  of  employment,  become  the  owner  of  the 
“Hterary  property  therein.  On  this  principle,  the  people 
“  who  e,11Ploy  and  pay  Judges  are  the  rightful  owners  of  the 
“  literary  property  in  the  opinions  written  by  them.” 


ENGLISH  CASES. 

This  is  no  new  doctrine.  As  early  as  the  reign  of  diaries 
II.  one  Moore  had  a  patent  for  printing  law  books.  Colonel  ~ 
Atkins  came  into  possession  of  the  patent.  The  Company 
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of  Stationers  infringed  tile  ]>atent,  and  Atkins  complained 
in  Chancery  and  an  injunction  was  allowed  against  the 
company.  The  case  was  appealed  to  the  House  of  Lords, 
where  it  was  again  determined  in  favor  of  Atkins.  In  this 
case  it  was  said  “that  the  King  hath  a  particular  prerogative 
over  law  books;  and  that  so  he  would  have  if  the  art  of 
printing  had  never  been  known,” 

Bacon’s  Abridgment,  vol.  5,  595. 

The  same, case  is  reported  in  Carter’s  Report,  where  it  is 
said  “  The  salaries  of  tire  Judges  are  paid  In-  the  Kins,-  ■> 
Carter’s  Reports,  91. 


In  Roper  vs.  Streator,  which  was  decide, J  in  l(f}2  R 
came  to  own  an  interest  in  Crakes  reports.  Streator  had  a 
grant  from  the  Crown  for  printing  all  law  books  ,lnd 
primed  upon  Roper,  on  which  Roper  brought  an  action- 
and  on  demurrer  it  was  adjudged  for  the  plaintiff  a„aill  j 
the  validity  of  the  patent.  On  writ  of  error  i„  par,il™t 
the  judgment  of  the  court  was  reversed  for  the  lollowino 
(easons:  “That  tins  privilege  had  alwa'vs  been  allowed 
which  was  a  strong  argument  in  its  favor,  although  it  could 
not  be  said  to  amount  to  a  prescription,  „  ^ 

introduced  within  time  of  memory;  that  it  com-enCl  the 

iff  and  WflS  a  ,l,atler  P#  care;  that  it  was  i„  „,e 
nature  of  a  proclaumtiou  which  ,ro„@  but  the  Ki.m  could 
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make ;  that  the  King  had  the  making  of  judges,  sergeants, 
and  officers  of  the  law.” 

Bacon’s  Abridgment,  vol.  5,  595. 

Lord  Mansfield,  in  commenting  on  this  case  says  :  “  Upon 
Crokes  Reports  they  contended  that  the  King  paid  the 

Judges  who  made  the  decisions:  Ergo,  the  decisions  were 
his.” 

4  Burrows  Reports,  2401. 


In  the  case  of  Basket  vs.  Cambridge  University,  reported 
in  1. st  Wm.  Blackstone,  106,  Lord  Mansfield,  Chief  Justice, 
“  observed  that  whether  the  Crown  in  fact  meant  to  assume 
a  power  over  the  art  of  printing  in  general,  when  these  pat¬ 
ents  were  granted,  or  whether  only  over  copyrights,  it  is 
clear  they  can  only  operate  in  point  of  law  as  to  the  copy¬ 
rights  of  the  Crown.”  The  patents  referred  to  included  the 
“statutes,  books,  acts,  and  other  volumes,”  and  the  right  of 
the  Crown  to  issue  these  patents  was  not  questioned  or 
doubted. 

It  was  further  said  in  this  case  that  “  the  year  books 
taken  at  the  expense  of  the  Crown  gave  the  King  a  prop¬ 
erty  by  purchase.” 

1  Wm.  Blackstone,  p.  114. 


In  Millar  vs.  Taylor,  4  Burrows,  2303,  Lord  Man  she  Is 
maintained  that  the  whole  right  of  the  Crown  to  grant  ex- 
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elusive  copyright  was  based  upon  the  right  of  property 
which  the  crown  had  in  the  copy. 

The  right  of  the  King  to  grant  exclusive  privilege  to 
print  books  other  than  those  belonging  to  himself,  was  de- 
nied.  The  Chief  Justice  said  “The  King  cannot  by  law 
grant  an  exclusive  privilege  to  print  any  book  which  does 
not  belong  to  himself.”  But  he  quotes  with  approval  from 
Mr.  Salkeld’s  manuscript  in  the  case  of  The  Stationers  Com¬ 
pany  vs.  Partridge,  and  adopts  the  same  as  stating  the  cor¬ 
rect  rule.  “  I  take  the  rule  in  all  these  cases  to  be,  that 
“  when  the  Crown  has  a  property  or  right  of  copy  the  King 
“  may  grant  it.  Tile  Crown  may  grant  the  sole  printing  of 
“  bibles  in  the  English  translation,  because  it  teas  made  at 
“  the  King's  charge.  The  same  reason  holds  as  to  the 
“  statutes,  year  books  and  common  prayer  book.” 

Millar  vs.  Taylor ,  4  Burrows,  2401-2403. 


There  are  other  English  cases  in  which  this  right  is  held 
to  obtain  in  the  Crown.  It  fact,  it  has  not  been  doubted  but 
that  the  right  existed  as  to  books  that  were  composed  and 
made  at  the  King’s  expense.  Some  of  the  Judges  support 
the  right  upon  the  ground  of  prerogative  as  well  as  that  of 
property,  but  whatever  other  grounds  may  be  claimed  for  it, 
that  of  property  is  the  one  upon  which  it  most  surely  rests. 
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AMERICAN  CASES. 

The  right  of  a  State  to  copyright  the  literary  work  of  its 
officers  is  settled  in  the  case  of  Little  vs.  Gould ,  2d  Blatcli- 
ford,  365,  366.  By  the  Constitution  of  New  York  (22d  sec¬ 
tion  of  Art.  6,  adopted  in  1846)  it  is  provided  that  “judicial 
decisions  shall  be  free  for  publication  by  any  one.”  By  the 
act  of  April  9,  1850  (Laws  of  1850,  Chap.  245),  it  was  de¬ 
clared  not  to  be  lawful  for  the  reporter  or  any  other  person 
within  this  State  to  obtain  any  copyright  for  the  decisions 
of  the  Court  of  Appeals.  By  the  same  act  the  copyright  of 
any  notes  or  references  made  by  the  reporter  was  “vested  in 
the  Secretary  of  State  for  the  benefit  of  the  people  of  the 
State.” 

Judge  Nelson  held:  “upon  this  state  of  case  I  am  of  the 
“  opinion  that  the  interest  of  the  reporter  in  this  third  vol- 
“  nine  of  his  reports  as  an  author  passed  to  the  Secretary  of 
“  State  in  trust  for  the  benefit  of  the  State,-  and  that  it  was 
“  competent  for  that  officer  to  take  out  the  copyright  in  pur¬ 
suance  of  the  provisions  of  the  Act  of  Congress  of  1831, 
“  securing  to  the  State  the  exclusive  right  of  proprietorship 
“  in  the  work.  The  reporter  must  be  deemed  to  have  ac- 
“  cepted  the  terms  and  conditions  of  the  Act  of  the  Legisla- 
“  ture  of  April  11,  1848,  and  of  April  9,  1850,  the  effect  of 
“  which  was  to  vest  the  interest  in  the  State,  he  receiving  a 
,,  compensation  for  his  labor  by  way  of  annual  salary.” 
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This  case  sustains  the  proposition  that  when  a  State  offi¬ 
cer  accepts  a  fixed  salary  from  the  State  to  perform  literary 
work,  the  result  of  his  labors  belongs  to  the  State.  Also 
the  further  proposition  that  a  State  can  copyright  the  liter¬ 
ary  work  of  its  officers  when  not  prohibited  by  its  own  laws. 
A  State,  like  an  individual,  may  or  may  not  exercise  its 
rights,  as  it  may  choose.  It  may  direct  copyright  in  its 
books  or  it  may  direct  otherwise.  It  is  for  the  State  to  de¬ 
termine. 

By  the  constitution  and  laws  of  New  York,  copyright  in 
the  opinions  of  the  courts  is  prohibited.  This  implies 
power  on  the  part  of  the  State  over  the  subject.  It  also 
implies  that  it  was  an  inherent  right  which  could  be  exer¬ 
cised  by  the  author  or  owner  of  the  manuscript  unless  pro¬ 
hibited  by  law.  If  the  State  has  power  to  say  there  shall  be 
no  copyright  in  the  opinions  of  its  Judges,  it  has  the  power 
to  direct  that  they  shall  be  copyrighted.  The  one  implies 
the  other,  and  both  have  been  exercised  in  New  York.  The 
copyright  of  opinions  has  been  prohibited,  while  copyright 
of  the  reporter’s  work  has  been  made  an  official  duty  of  the 
Secretary  of  State. 

There  is  no  prohibitory  provision  in  the  constitution  or 
laws  of  Ohio,  such  as  there  is  in  New  York.  The  law  re¬ 
quires  the  reporter  to  copyright  the  volumes  of  reports  for 
the  use  of  the  State.  There  is  no  distinction  or  discrimina¬ 
tion  made  between  the  opinions  of  the  Judges  and  the  work 
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of  the  reporter.  They  stand  in  precisely  the  same  relation 
to  the  State,  and  the  State  has  the  same  property  rig  s  in 
the  work  of  one  as  of  the  other.  If  the  State  can  copyright 
one  it  can  the  other;  and  if  a  copyright  of  a  volume  of 
reports  is  had  for  the  State  it  must  necessarily  cover  the 
opinions  as  well  as  the  reporter’s  notes. 

The  power  to  copyright  a  volume  of  opinions  includes  the 
power  to  copyright  a  single  opinion.  It  does  not  require 
that  there  should  be  reporter’s  notes  accompanying  the 
opinions  in  order  to  give  the  State  copyright  in  them.  The 
State  derives  no  additional  right  over  the  opinions  by  asso¬ 
ciating  or  connecting  with  them  the  notes  of  the  reporter. 
And  we  think  that  if  the  State  should  copyright  a  volume 
of  reports  without  notes  it  would  be  as  valid  as  if  each 
opinion  had  been  annotated  by  a  reporter. 


In  Myers  vs.  Callaghan ,  5  Federal  Reporter,  72S,  Judge 
Drummond  says:  “  It  will  be  observed  that  the  plaintiff  claims 
“  through  a  purchase  from  the  reporter.  He  was  an  officer 
“  of  the  State,  and  prepared  the  volumes  under  authority  of 
“  law,  and  it  is  insisted  because  he  was  a  public  officer  and 
“  acted  in  an  official  capacity  that  he  had  no  copyright  in 
“  these  volumes.  I11  one  aspect  of  the  case  there  would 
“  seem  to  be  great  force  in  the  objection.  For  example,  if 
“  an  adequate  compensation  was  paid  by  the  .State  to  the 
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u  reporter  for  the  work  done  by  him  in  preparing  the  vol- 
“  tunes  of  reports,  then  whatever  property  there  was  in  the 
“  volumes  arising  from  the  labors  of  the  reporter  ought  to 
“belong  to  the  State,  and  not  to  him.” 

In  this  case  the  State  did  not  pay  the  reporter  “adequate 
compensation,”  but  left  him  to  the  sale  of  the  reports,  and 
the  court  sustained  his  right  of  proprietorship  in  the  notes 
which  the  plaintiff  had  acquired  from  the  reporter  by  pur¬ 
chase,  and  the  defendants  who  were  infringing  were  per¬ 
petually  enjoined. 


The  case  of  Gould  vs.  Banks,  53  Conn.,  415,  is  precisely 
in  point. 

The  act  of  1882  (Session  Laws,  1882,  p.  137)  provides 
that  the  reports  of  the  decisions  of  the  Supreme  Court  of 
the  State  shall  thereafter  “be  published  by  the  State  under 
the  supervision  of  the  Comptroller,  who  shall  cause  the 
volumes  to  be  stereotyped  and  copyrighted  in  the  name  of 
the  Secretary  of  State.”  The  Comptroller  made  a  contract 
with  Banks  &  Brothers  for  the  printing  and  selling  by  them 
at  a  price  named  the  next  five  volumes,  the  contract  provid¬ 
ing  that  they  should  take  out  a  copyright  on  each  volume 
in  the  name  of  the  Secretary  for  the  benefit  of  the  State, 
and  that  the  volumes  should  be  stereotyped,  the  plates  to 
belong  to  the  State,  and  Banks  &  Brothers  to  have  the  ex- 


24  SUPREME  COURT  OF  THE  UNITED  .STATES. 

elusive  right  to  print  from  them.  Before  the  contract  luul 
expired  certain  publishers  of  weekly  law  magazines  applied 
to  the  court  for  ail  order  that  the  reporter  should  furnish 
them  copies  of  all  opinions  as  they  were  filed  with  him,  on 
their  request  and  payment  therefor,  for  immediate  publica¬ 
tion  in  their  magazines.  The  motion  was  denied  on  the 
ground  that  it  would  be  a  violation  of  the  rights  of  Banks 
&  Brothers  under  their  contract. 

The  Court  held : 

ist.  “The  Judges  and  the  reporter  being  paid  bv  the 
“  State,  the  product  of  their  mental  labor  is  the  propertv  of 
“  the  vState,  and  the  State  has  power  to  take  for  itself  a  copy- 
“  right  of  it,  and  it  is  for  the  State  to  say  when  and  in  what 
“  manner  the  decisions  of  the  court  shall  be  published; ” 

2d.  “  The  taking  of  the  copyright  does  not  offend  the 

“rule  that  judicial  proceedings  shall  be  public.  The  courts 
“and  their  records  are  open  to  all.  The  reasons  given  bv 
“  the  Judges  for  their  determination  in  a  particular  case  con¬ 
stitute  no  part  of  the  record  therein;  and  these  are  acces¬ 
sible  to  all  who  desire  to  use  them  in  the  enforcement  of 
“  their  rights.” 

The  following  is  the  full  opinion  of  the  Court: 

Pardee,  J.  “For  the  information  of  the  public,  the  State 
“  of  Connecticut  publishes  reports  of  cases  argued  and  de¬ 
termined  in  the  Supreme  Court  of  Errors.  The  volume  is 
“  prepared  for  publication  by  the  official  reporter,  and  con- 
“  tains  the  opinions  written  by  the  judges,  together  with 
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“  head  notes  to  all  cases,  foot  notes  to  some  of  them,  state- 
“  ments  of  facts,  a  table  of  cases,  and  an  index  to  subjects, 

“  the  work  of  the  reporter.  The  judges  and  the  reporter  are 
“  paid  by  the  State,  and  the  product  of  their  mental  labor  is 
“  the  property  of  the  State,  and  the  State,  as  it  might  law- 
11  fully  do,  has  taken  to  itself  the  copyright.  The  statute 
“  requires  the  comptroller  to  supervise  the  publication  of 
“  the  volumes,  taking  a  copyright  for  the  benefit  of  the 
“  State.  Under  this  statute  that  officer  for  a  valuable  con- 
41  si  deration  granted  to  Banks  &  Brothers,  who  agree  to  print 
“and  sell  the  reports  at  a  fixed  price,  the  protection  of  the 
“  copyright  for  a  limited  period.  During  three  or  four  years 
“  the  State,  with  knowledge,  has  acquiesced  in  the  terms  of 
“  this  contract,  and  accepted  the  resulting  benefits.  If, 
“  therefore,  we  should  now  direct  the  reporter  to  furnish 
“  copies  of  opinions  to  the  petitioners,  that  they  may  sell 
44  them  to  the  public,  in  advance,  for  their  own  profit,  we 
44  should  in  effect  advise  the  State  to  a  breach  of  contract. 

44  It  is  for  the  State  to  say  when  and  in  what  manner  it 
“  will  publish  these  volumes;  and  the  taking  of  the  copy- 
44  right  in  110  sense  offends  the  rule  that  judicial  proceedings 
“  shall  be  made  public.  The  courts  and  their  records  are 
44  open  to  all.  The  reasons  given  by  the  Supreme  Court  of 
44  Errors  for  its  determination  in  a  given  cause  constitute  no 
44  part  of  the  record  therein;  the  judgment  stands  indepen- 
44  dently  of  these.  Moreover,  these  are  accessible  to  all  who 
44  desire  to  use  them  in  the  enforcement  of  their  rights. 
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“The  application  for  an  order  that  the  reporter  furnish 
“  copies  of  all  opinions  to  the  petitioners  is  denied.” 

In  this  opinion  the  other  Judges  concurred. 


The  subject  was  before  the  United  States  Circuit  Court 
for  Minnesota,  in  April,  1886. 

In  the  case  of  Banks  &  Brothers  vs.  West  Publishing  Co 
27  Federal  Reporter,  50,  Judge  Brewer,  although  reasoning 
against  the  right  of  property  in  the  State  as  to  the  opinions 
of  the  courts,  says: 

“But  though  such  would  be  my  views  in  the  absence  of 
“  prior  adjudications,  I  find  that  the  English  courts  generally 
“  sustain  the  Crown’s  proprietary  rights  in  judicial  opinions.” 

The  application  for  an  injunction  was  denied,  but  it  was 
placed  entirely  upon  the  ground  that  it  was  the  clearly  ex¬ 
pressed  intention  of  the  Legislature  of  Iowa  to  make  the 
opinions  free  to  all. 

27  Federal  Reporter,  p.  60. 


We  submit  that  the  weight  of  authority  sustains  the  pro¬ 
prietary  right  of  the  State  of  Ohio  in  the  opinions  of  its 
Judges. 

We  also  submit  that  the  cases  cited  and  seemingly  relied 
upon  in  support  of  the  contrary  view  are  not  in  point. 

I11  the  great  case  of  Wheaton  vs.  Peters ,  8  Peters,  591,  the 
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contention  was  not  as  to  the  right  of  the  State  in  respect  to 
the  manuscript  opinions  of  its  Judges,  but  was  limited  to 
the  rights  which  the  reporter  Wheaton  had  obtained  in  his 
volumes  of  reports.  That  case  settled  the  question  that  a 
reporter  could  have  and  maintain  copyright  in  his  own 
notes  when  properly  copyrighted,  and  when  he  depended  in 
whole  or  in  part  upon  the  sale  of  volumes  for  remuneration ; 
and  that  he  could  not  have  copyright  in  the  opinions  as 
they  were  not  his  work  and  did  not  therefore  belong  to  him. 

The  case  was  decided  in  1834,  which  was  long  before  any 
vState  in  the  Union,  in  so  far  as  we  know,  had  undertaken  to 
have  the  opinions  copyrighted  for  the  use  and  benefit  of  the 
State;  and  so  the  right  of  a  State  in  that  behalf  did  not 
arise  and  was  not  under  consideration. 


The  learned  Judge  who  decided  this  case  in  the  Circuit 
Court,  based  his  opinion  upon  the  ground  that  it  was 
against  public  policy  to  allow  that  there  could  be  copy¬ 
right  in  the  opinions  of  the  Judges,  but  says  that  in  a 
Commonwealth  where  every  person  is  presumed  to  know 
the  law,  the  authoritative  expositions  of  the  law  by  the 
regularly  constituted  judicial  tribunals  should  be  published 
freely  by  anyone  who  may  choose  to  publish  them.  This 
language  has  been  quoted  with  approval  by'  Judge  Brewer 


28 


SUPREME  COURT  OF  THE  UNITED  STATES. 


in  the  case  of  Banks  &  Brothers  against  the  West  Pub¬ 
lishing  Co.,  27  Federal  Reports,  p.  50. 


We  respectfully  submit  that  there  is  110  sound  public 
policy  in  a  Commonwealth  where  every  person  is  pre¬ 
sumed  to  know  the  law,  or  elsewhere,  that  will  admit  of 
one  man  taking  the  property  of  another,  or  the  property 
of  the  vState,  and  converting  it  to  his  own  use  for  private 
gain.  Public  policy  requires  that  all  forms  of  property, 
including  that  of  copyright,  shall  be  protected,  and  this 
whether  the  property  belongs  to  the  State  or  to  indi¬ 
viduals.  The  State  of  Ohio  has  as  much  right  of  property  in 
the  manuscript  opinions  of  the  Judges  as  it  has  in  the  books 
which  it  has  purchased  and  placed  in  its  law  library.  This 
law  library  has  been  established  and  is  maintained  at  the 
public  expense  and  for  the  public  good.  It  is  as  logical  to 
say  that  as  it  is  important  that  the  people  should  know  the 
law,  therefore  public  policy  requires  that  the  law  books  may 
be  seized  upon  by  anyone  who  chooses,  as  it  is  to  say  that 
public  policy  requires  that  the  opinions  of  the  Judges  may  be 
pirated.  In  order  that  public  property  may  become  of  public 
benefit  it  is  necessary  that  the  State  shall  control  and  de¬ 
termine  the  manner  of  its  use.  The  public  cannot  be  bene¬ 
fited  by  piracy  or  plunder.  These  go  only  to  individual 
advantages.  The  manner  of  the  use  of  public  property 
cannot  be  left  to  private  judgment,  much  less  to  private  in- 
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terest.  The  defendant  in  this  case,  when  he  seized  upon 
and  published  the  copyrighted  opinions,  had  no  purpose  be¬ 
yond  his  own  interests.  He  had  no  thought  of  benefitting 
the  public.  He  was  prompted  only  by  greed  of  gain.  His 
illegal  a<5ts  cannot  be  justified  on  any  grounds  of  public 
policy,  for  110  sound  public  policy  can  justify  piracy  of 
literary  property  any  more  than  plunder  of  other  forms  of 
property.  The  maintainance  of  legal  title  is  more  import¬ 
ant  than  any  supposed  or  fancied  public  policy  as  to  free 
publication  of  the  opinions  of  the  courts. 


We  maintain  that  it  is  not  in  accordance  with  sound  pub¬ 
lic  policy  that  the  opinions  of  the  Judges  should  be  published 
freely  by  any  one  who  may  choose  to  publish  them. 

The  first  consideration  of  public  policy  in  a  government 
where  every  one  is  presumed  to  know  the  law,  and  to  be 
amenable  thereto,  is  that  the  authoritative  exposition  of  the 
law  shall  be  correctly  published.  If  every  one  who  chooses 
may  publish  the  opinions  of  the  courts,  it  follows  that  they 
may  publish  them  in  any  manner  they  choose.  It  follows 
also  that  they  may  publish  as  much  or  as  little  as  they 
choose.  There  can  be  no  supervision  of  their  work,  and 
so  no  way  to  prevent  errors,  omissions  and  inaccuracies. 
They  may  cut  and  garble  and  interpolate  without  hiiider- 
ance,  and  so  these  unauthorized  and  unauthenticated  publi- 
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cations  could  never  be  relied  upon  and  could  be  of  no 
value  to  the  public  and  might  be  of  harm. 


For  the  purpose  of  securing  accuracy  and  uniformity  iu 
the  publications  of  the  opinions  of  the  Judges,  the  State  of 
Ohio  has  carefully  provided  by  law  how  and  by  whom  these 
publications  shall  be  made.  The  size  and  style  of  the 

* 

volumes,  the  standard  and  quality  of  the  material  is  all  pro¬ 
vided  for.  An  officer  is  appointed  by  the  Court  and  paid  an 
annual  salary  by  the  State  to  superintend  the  publications. 
And  as  a  further  security  against  the  evils  which  might  re¬ 
sult  from  inaccurate  publications  of  these  authoritative  expo¬ 
sitions  of  the  law,  this  same  officer  is  required  to  copyright 
his  publications  for  the  use  and  benefit  of  the  State. 


What  is  sound  public  policy  for  the  State  of  Ohio  in  re¬ 
spect  to  the  publication  of  the  opinions  of  the  Judges,  must 
be  determined  by  the  State  Legislature;  and  the  Legislature 
has  determined  that  these  opinions  .shall  reach  the  public 
through  official  agencies  and  legally  authorized  publications 
and  not  through  uncertain  means  or  irresponsible  agencies. 


Free  publication  and  wide  circulation  of  inaccurate  and 
unauthorized  editions  of  the  reports  of  the  opinions  of  the 
Courts  is  the  very  thing  to  be  guarded  against  and  avoided. 
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The  true  policy  of  the  State  is  to  adopt  sucli  means  as  will 
secure  accuracy  and  uniformity,  together  with  the  lowest 
price  consistent  with  proper  material  and  good  mechanical 
execution.  The  policy  which  the  State  has  adopted  secures 
all  these  as  has  been  shown  by  experience. 

Before  the  act  of  April  23,  1872,  the  volumes  required  by 
the  State  for  its  courts  and  public  officers  and  for  exchange 
with  the  other  States,  cost  the  State  two  dollars  per  volume, 
and  the  price  to  the  citizens  of  the  State  was  five  dollars  per 
volume.  Under  this  copyright  system  the  price  of  the  vol¬ 
umes  has  gradually  lowered  so  that  by  the  terms  of  the 
present  contract  the  State  gets  its  volumes  at  ninety-two 
and  one-half  cents  each,  and  the  citizens  of  the  State  are  to 
be  supplied  for  twenty  years  at  a  price  not  to  exceed  one 
dollar  and  fifty  cents  per  volume.  This  great  reduction  in 
price  is  largely  due  to  the  promised  security  of  copyright. 
Under  that  promised  security  the  plaintiffs  have  contracted 
to  furnish  volumes  of  the  standard  fixed  by  the  State  suf¬ 
ficient  to  supply  the  demand  of  the  State  and  its  citizens  for 
the  period  of  twenty  years,  and  have  given  a  bond  for  the 
faithful  performance  of  their  contract.  The  object  to  be  at¬ 
tained  by  the  State  is  to  secure  a  constant  supply  of  the  vol¬ 
umes  for  its  courts  and  libraries,  and  for  the  use  of  its  citi¬ 
zens  and  for  exchange  with  other  States.  The  State  is  re¬ 
quired  to  have  the  opinions  for  these  purposes,  and  must 
adopt  some  plan  by  which  a  constant  supply  of  the  volumes 
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of  a  certain  standard  of  quality  can  be  had.  The  present 
plan  is  well  adapted  for  that  purpose,  but  its  efficiency  de¬ 
pends  upon  the  State  being  able  to  carry  out  its  part  of  the 
contract,  to  give  “  the  sole  and  exclusive  right  to  publish  the 
reports  aforesaid  ”  during  the  period  of  the  contract.  If 
every  adventurer  may  print  what  he  pleases  and  issue  vol¬ 
umes  in  any  form  he  may  please,  and  may  commit  acts  of 
piracy  upon  the  property  of  the  State  without  let  or  hinder- 
ance,  then  the  whole  matter  will  fall  into  uncertainty  and 
confusion.  There  will  be  no  such  thing  as  excellence,  uni¬ 
formity,  accuracy,  and  cheapness  united  with  a  constant  sup¬ 
ply  of  the  volumes  of  opinions,  unless  the  State  can  main¬ 
tain  its  right  of  property  in  the  opinions. 


The  public  derives  no  benefit  from  these  piratical  publi¬ 
cations,  or  from  having  the  opinions  of  the  court  published 
in  some  short  lived  publication  like  the  late  “American  Law 
Journal,”  of  which  Mr.  Manchester  was  the  proprietor. 
The  object  of  publishing  these  opinions  of  the  Judges  is  to 
preserve  for  all  time  the  reasons  which  led  them  to  their 
conclusions.  This  cannot  be  done  except  through  regular 
authorized  and  authentic  editions  published  for  that  pur¬ 
pose.  These  adventurous  projects  like  the  American  Law 
Journal  cannot  be  depended  upon  to  furnish  an  accurate  or 
permanent  record  of  the  reasons  of  the  Judges  for  their 
opinions  in  any  case.  They  cannot  be  depended  upon  to 


DAVID  BANKS  ET  AL.  VS.  G.  I..  MANCHESTER. 


33 


publish  the  opinions  in  any  form.  It  is  doubtful  if  a  single 
cop}-  of  the-  “American  Law  Journal’’  could  now  be  found 
outside  of  those  filed  in  this  case.  It  is  doubtful  if  a  score 
of  persons  could  now  be  found  who  could  remember  that 
there  ever  was  such  a  law  journal  published  at  Columbus, 
Ohio,  in  1884.  It  is  certain  that  the  public  was  never  belie- 
fitted  by  its  acts  of  piracy.  The  only  effect  was  to  destroy 
the  value  of  complainant’s  contract  with  the  State,  without 
bringing  good  to  any  one. 

All  the  volumes  of  reports  since  1872 — twenty-two  in 
number — have  been  issued  under  contracts  by  the  Secretary 
of  vState.  These  contracts  are  all  like  the  one  set  out  in  the 
bill.  They  are  all  conditioned  to  supply  the  demands  of  the 
citizens  of  the  State  at  the  price  named,  for  twenty  years. 
The  covenants  being  mutual,  the  State  cannot  enforce  these 
contracts  unless  it  can  secure  to  the  contractors  the  exclusive 
right  to  publish.  It  is  important  to  the  State  and  greatly  to 
the  interest  and  advantage  of  its  citizens  that  these  contracts 
be  enforced. 


This  question  has  become  an  important  one  within  the 
past  few  years,  and  is  of  growing  importance,  for  the  reason 
that  many  of  the  States  have  adopted  laws  similar  to  those 
in  Ohio.  The  efficacy  of  these  laws  depend  upon  the  prop- 
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erty  rights  which  a  State  may  have  in  the  manuscript 
opinions  of  its  Judges. 

EDWARD  L.  TAYLOR, 

For  Appellants. 
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THE  STATEMENT  OF  FACTS. 


This  is  a  suit  in  equity  brought  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  Ohio  by 
Banks  Brothers,  law-book  publishers  in  the  city  of  New 
York,  against  George  L.  Manchester,  in  which  the  com¬ 
plainants  sought  to  enjoin  the  defendant,  who  was  the  pro¬ 
prietor  and  publisher,  at  Columbus,  Ohio,  of  a  law  period- 
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ical  known  as  “The  American  Law  Journal,”  from  pub¬ 
lishing  therein  any  of  the  decisions  and  opinions  of  the 
judges  of  the  Supreme  Court  and  Supreme  Court  Com¬ 
mission  of  Ohio,  which  were  to  he  reported  and  published 
in  the  then  forthcoming  volumes  41  and  42  Ohio  State 
Reports.  The  complainants  were  the  contractors  with  the 
State  of  Ohio  for  the  publication  of  those  volumes. 

It  appears  by  the  bill  that  the  complainants  entered  into 
an  arrangement  with  “The  Capital  Printing  and  Publishing 
Company”  of  Columbus,  Ohio,  proprietor  of  law  periodicals 
published  at  that  place,  known  as  “The  Weekly  Law 
Bulletin”  and  “The  Ohio  Law  Journal,”  by  which  com¬ 
plainants  authorized  and  empowered  that  company  to 
publish,  exclusively,  in  its  periodicals  the  opinions  and 
decisions  of  the  Supreme  Court  and  Supreme  Court  Com¬ 
mission  of  Ohio,  which  were  to  appear  and  be  contained  in 
forthcoming  volumes  41  and  42  Ohio  State  Reports;  their 
contract  with  the  State  giving  to  the  complainants  the  “  sole 
and  exclusive  right  to  publish  such  reports,  so  far  as  the 
State  can  confer  the  same.” 

The  official  reporter  of  the  Supreme  Court  and  Supreme 
Court  Commission  took  the  steps  required  by  the  Federal 
Statutes  to  obtain  a  copyright  upon  each  of  the  opinions  of 
those  courts  as  they  were  published  in  the  magazines  of 
“The  Capital  Printing  and  Publishing  Company,”  the  bill 
averring  that  he  did  so  in  “pursuance  of  the  duties  of  his 
office  and  for  the  benefit  of  the  State  of  Ohio  and  the  pr<>- 
I  tection  of  the  rights  and  interests  of  these  complainants 
!  under  their  contract  with  the  State  of  Ohio.” 

The  respondent  is  charged  with  having  infringed  the 
alleged  copyright  by  republishing  certain  of  these  decisions 
and  opinions  and  with  having  declared  his  intention  to  con¬ 
tinue  such  publications. 

The  respondent,  in  his  answer,  admits  the  publication  ol 
the  decisions  and  opinions  as  charged  in  the  bill,  but  denies 
that  the  attempt  of  the  reporter  to  obtain  a  copyright  upon 
the  opinions  and  decisions  published  by  The  Capital  Print¬ 
ing  and  Publishing  Company,  “  was  in  pursuance  ol  his 
duties  as  reporter.”  The  answer  makes  the  further  aver¬ 
ment,  that  the  opinions  and  decisions  of  the  Supreme  Court 
and  Supreme  Court  Commission  ol  Ohio  published  by  the 
respondent  in  his  magazine  were  solely  and  exclusively  the 
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work  anti  labor  of  the  judges  constituting  those  courts,  and 
that  the  reporter  performed  no  labor  or  work  in  their  prep¬ 
aration  ;  that  it  is  the  universal  custom  and  practice  <>! 
those  courts  that  the  judge  to  whom  the  duty  is  assigned  to 
prepare  an  opinion,  prepares  not  only  the  opinion  but  also 
the  statement  of  the  case  and  the  syllabus,  the  latter  being 
subject  to  revision  by  the  judges  concurring  in  the  opinion  ; 
that  the  reporter  takes  no  part,  nor  does  he  perform  any 
labor,  in  the  preparation  ol  the  syllabus,  statement  ol  the 
case,  or  opinion;  that  the  duty  of  the  reporter  consists  in 
preparing  abstracts  of  arguments  of  counsel,  tables  ol  cases, 
indexes,  reading  proof,  and  in  arranging  the  cases  in  their 
proper  order  in  the  volumes  of  reports ;  that  the  reporter 
is  paid  a  stated  annual  salary  out  ol  the  treasury  ol  the 
State  and  has  no  pecuniary  interest  in  the  publication  ol  the 
reports. 

Xwo  separate  and  distinct  methods  are  provided  by  the 
statutes  of  Ohio  for  the  publication  of  the  volumes  ol  the 
reports  of  the  Supreme  Court  and  Supreme  Court  Commis-^ 
sion.  One  contemplates  the  letting  of  the  contract  for 
printing  and  binding  the  volumes  of  reports,  every  two 
years,  by  the  Commissioners  of  Public  Printing.  Revised 
Statutes  of  Ohio,  section  429  to  435. 

The  other  method  provides  for  the  letting  ol  the  contract 
for  the  publication  of  the  volumes  when  so  authorized  by 
the  general  assembly,  by  the  Secretary  of  State.  Revised 
Statutes  of  Ohio,  section  437  j  7^  Ohio  Laws,  p.  14* 

The  contract  of  complainants  for  the  publication  of 
volumes  41  and  42  Ohio  State  Reports,  was  under  the 
latter  system. 

The  reporter  of  the  courts  is  required  (Rev.  Stats,  sec. 
436),  when  the  contract  is  let  under  the  hrst  of  the  two 
methods,  to  “secure  a  copyright,  for  the  use  of  the  State, 
for  each  volume  o  f  the  reports  so  published f 

There  is  no  such  requirement  or  authorization  with  re¬ 
spect  to  the  second  system. 

The  case  was  heard  in  the  Circuit  Court  upon  bill  and 
answer.  A  decree  was  rendered  dismissing  the  bill  at  the 
plaintiffs’  costs ;  from  which  decree  they  prayed  and  appeal, 
which  was  allowed  and  perfected. 
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THE  ARGUMENT. 

The  principal  question  in  this  case  is,  whether  the  con¬ 
tract  made  by  the  Secretary  of  State  and  H.  W.  Derby  & 
Co-,  providing  lor  the  printing  and  publication  of  certain 
volumes  of  reports  of  cases  adjudged  in  the  Supreme  Court 
and  the  Supreme  Court  Commission  of  the  State  of  Ohio, 
operated  to  preclude  the  Appellee,  or  any  other  persons  than 
the  Appellants,  as  assignees  of  said  H.  W.  Derby  &Co.,  from 
printing  and  circulating  copies  of  any  of  the  opinions  of  the 
Court  and  the  Commission  in  said  cases. 

The  Appellants  contend  that  the  State  has  a  right  to 
copyright  the  reports  of  cases  adjudged  in  said  courts;  that, 
in  pursuance  of  an  act  of  the  legislature  of  the  State,  tne 
official  reporter  of  such  decisions  of  said  courts,  secured  a 
copyright  for  the  State  upon  the  volumes  which  contain  re¬ 
ports  of  the  cases  in  which  said  opinions  were  promulgated; 
that  the  State  has  assigned  whatever  rights  it  thereby  ac¬ 
quired  to  said  H.  W.  Derby  &  Co.,  who  assigned  such 
rights  to  the  Appellants;  and  that,  therefore,  the  publication 
by  the  Appellee  of  any  of  the  opinions  contained  in  said 
volumes  is  an  infringement  of  said  copyright,  although  none 
of  the  other  contents  of  said  volumes  are  so  published. 

On  the  other  hand,  the  Appellee  maintains  that  copy¬ 
right  cannot  be  taken  out  upon  the  opinions  of  said  courts, 
and  that  copyright  of  the  volume  does  not  and  cannot  cover 
the  opinions  which  it  contains;  that  the  Appellants  have  no 
exclusive  property  in  such  opinions,  or  in  the  right  to  pub¬ 
lish  them;  that  the  opinions  of  said  courts  are  the  public 
and  common  property  of  the  people  of  the  State,  and  cannot 
be  conveyed  so  as  to  become  individual  property,  and  be 
enjoyed  by  one  or  more  individuals,  who  may  not  be,  as  in 
this  instance  they  are  not,  citizens  of  Ohio,  to  the  exclusion 
of  all  the  citizens  of  the  State;  that  by  these  opinions  the 
courts,  as  one  of  the  branches  of  the  State  government,  de¬ 
clare  what  the  law  of  the  State  is,  and,  therefore,  they  are 
the  public  acts  of  public  officers  of  the  State,  and,  conse¬ 
quently,  are  not  the  subject  of  copyright  at  all;  that  the 
copyright  act  does  not  authorize  a  State  to  copyright  any¬ 
thing  ;  but  that  if  it  were  held  that  a  State  may,  under 
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that  act,  copyright  literary  productions  of  some  of  its  offi¬ 
cers,  it  cannot  copyright  the  statutes  enacted  by  the  legis¬ 
lature,  nor  the  opinions  of  the  highest  courts  in  the  State, 
which  construe  and  declare  the  meaning  of  statutes  and  also 
declare  the  unwritten  law:  which  authorized  expositions  and 
interpretations  of  the  laws  by  the  judicial  department  of  the 
State  government,  together  with  the  statutes  enacted  by  the 
legislative  department  thereof  as  expounded  by  the  judicial 
department,  are  binding  upon  all  the  citizens;  and,  as  every 
citizen  is  presumed  to  know  the  law  as  thus  enacted,  ex¬ 
pounded  and  declared,  it  is  against  sound  public  policy  and 
incompatible  with  the  American  system  of  government,  to 
suppress  and  keep  from  the  earliest  knowledge  of  the  public 
the  statutes  and  the  decisions  and  opinions  of  the  judicial 
courts;  that  such  opinions  stand,  upon  principle,  on  sub¬ 
stantially  the  same  footing  as  the  statutes  enacted  by  the 
legislature,  and  neither  Congress  nor  the  legislature  of  a 
State  can  authorize  the  suppression  of,  or  the  keeping  from 
the  earliest  knowledge  of  the  public,  the  law  of  the  land  as 
enacted  by  the  legislatures,  and  expounded  and  declared  by 
the  judicial  departments,  of  both  the  Federal  and  the  State 
governments. 


I. 


A  State  cannot  copyright  a  report  of  the  opinions  of  its 
courts.  The  courts  are  but  a  branch  of  the  State  govern¬ 
ment  and  act  as  such. 

By  their  opinions,  as  one  of  the  branches  ot  the  State 
government,  they  declare  what  is  the  law  of  the  State  as  be¬ 
tween  suitor  and  suitor  in  a  given  state  of  facts.  When  the 
courts,  by  their  opinions,  speak,  they  do  so  simply  as  a 
branch  of  the  sovereign  power  of  the  State.  The  judges 
are  public  officers,  and  their  opinions  are  not  their  acts  as 
individuals,  but  as  such  officers;  they  have,  therefore,  no 
proprietorship  in  their  opinions;  at  no  point  of  time  are  such 
opinions  their  property,  but  from  the  moment  ol  their  incep¬ 
tion,  they  are  the  public  acts  of  public  officers  of  the  State. 
That  the  judges  could  not  transfer  any  rights  of  property  in 
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them  to  the  reporter  of  their  decisions,  is  stated  in  Wheaton 
vs.  Peters ,  8  Peters,  653,658;  and  one  reason  is  they  have 
no  right  of  property  in  them  themselves;  another  reason  is 
that  from  their  very  nature  opinions  of  judicial  courts  are 
not  the  subject  of  copyright.  It  follows  that  they  can  as¬ 
sign  no  right  to  the  State.  They  cannot  take  out  copyright 
themselves,  for  they  have  no  property  in  the  writing;  nor 
can  the  State  as  their  “  assign  ”  take  it  out,  because  the 
judges  have  nothing  to  assign.  If  this  be  true,  the  copy¬ 
right  statute  cannot  be  complied  with  by  a  State;  for,  no 
person  can  take  out  copyright  under  it  except  a  “citizen” 
who  is  himself  the  “author,”  or  his  executor,  administrator, 
or  “  assign,”  The  State  is  neither  a  “  citizen,”  nor  the  “as¬ 
sign”  of  a  citizen.  Whatever  rights  may  be  asserted  in  the 
premises,  in  behalf  of  the  State,  are  original \  and  exist  from 
the  relation  of  the  sovereign  to  its  officers. 

The  statute  (U.  S.  R.  S.,  sec.  4952)  expressly  excludes  a 
State.  It  declares  that  “Any  citizen  of  the  United  States 
or  resident  therein,  who  shall  be  the  author ,  inventor,  de¬ 
signer,  or  proprietor  of  any  book,”  etc.  Subsequent  sec¬ 
tions  speak  of  and  use  the  word  “  person  ”  to  designate  the 
individual  procuring  the  copyright. 

The  word  “  person  ”  is  defined  by  the  Revised  Statutes 
so  as  to  include  “partnerships  and  corporations,”  but  those 
words  do  not  apply  to  a  State.  The  word  “citizen”  is  not 
defined. 

t’.  S.  R.  S.  secs.  1-5;  see  also  sec.  3140  as  to  Revenue.  Laws. 

The  primary  and  usual  definition  of  “citizen  of  the  Uni¬ 
ted  States  ”  would  not  include  a  State.  Such  an  indepen¬ 
dent  sovereignty  is  not  a  “  citizen.” 

2  Story  on  the  Const.,  secs.  1683  6;  1932  3 


“  ‘  Citizen  ’  and  ‘  person  ’  are  synonymous  terms,  and  refer 
to  natural  persons.  An  incorporated  company  is  not  a  cit¬ 
izen.” 

Morse  on  Citizenship,  sec.  209. 

“‘Citizen’  is  analagous  to  ‘subject,’  at  common  law.” 

Morse  on  Citizenship,  p.  303  and  cases  cited. 

United  States  vs.  Rhodes ,  r  Abb.  (U.  S.)  39. 
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The  Revised  Statutes  were  designed  as  a  complete  and 
harmonious  whole. 

The  same  statute  (secs.  1992  et  seq.)  declares  who  are 
“citizens,”  and  that  word,  as  there  defined,  should  be  con¬ 
strued  to  be  the  “citizens”  used  in  subsequent  sections 
(4952  ct  seq). 

The  term  “citizens  of  a  State”  applies  only  to  natural 
persons,  members  oi  the  body  politic. 

Paul  vs.  Virginia ,  S  Wall.,  16S; 

People  vs.  Iniitir.’,  20  Barb.,  fiS,  So. 

The  word  “citizen  ”  has  the  same  meaning  when  prefixed 
to  the  words  “of  the  United  States.” 

“Citizens  are  members  of  the  political  community  to 
which  they  belong.  They  are  the  people  who  compose  the 
community,  and  who,  in  their  associated  capacity,  have  estab¬ 
lished  or  submitted  themselves  to  the  dominion  of  the  gov¬ 
ernment  for  the  promotion  of  their  general  welfare  and  the 
protection  of  their  individual  as  well  as  their  collective 
rights.  *  *  * 

“There  is  in  our  political  system  a  government  of  each 
of  several  States,  and  a  government  of  the  United  States. 
Each  is  distinct  from  the  other,  and  has  citizens  of  its  own, 
who  owe  it  allegiance,  and  whose  rights,  within  its  jurisdic¬ 
tion,  it  must  protect.  The  same  person  may  be  at  the  same 
time  a  citizen  of  the  United  States  and  the  citizen  of  a  State; 
but  his  rights  of  citizenship  under  one  of  these  governments 
will  be  different  from  those  he  has  under  the  other.” 

Uni  fed  Stairs  vs.  Cruikshank ,  92  U.S.  542,  549,  550. 


It  was  not  contemplated  by  the  Revised  Statutes  to  cre¬ 
ate  a  right  of  property  in  a  State. 

All  through  the  Constitution  and  the  Revised  Statutes 
© 

whenever  a  State  is  intended  the  word  State  is  used. 

But,  it  is  contended  by  opposing  counsel,  that  an  offi¬ 
cer  of  the  State  can  take  a  copyright  in  trust  lor  the  benefit 
of  the  State.  I  submit  that  the  conclusive  answer  to  this 
contention  is,  that  the  copyright  would,  if  taken  by  a  State 
officer,  be  in  such  officer;  and  if  the  State  cannot  take  a 
copyright  to  itself,  one  of  its  officers  cannot  take  one  to  the 
State.  A  State  must  always  act  by  agent.  If  it  undertakes 
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to  take  a  copyright,  the  copyright  is  to  the  State  itself,  by 
its  agent;  inasnuch  as  where  an  officer  authorized  to  do  so, 
does  an  act  for  the  benefit  of  his  principal,  the  State, — as,  for 
example,  takes  a  copyright  for  the  State, — that  is  clearly  a 
copyright  to  the  State.  If  it  is  a  copyright  to  him  in  trust, 
he  takes  it  as  a  trustee  for  the  State,  and  he  has  no  beneficial 
interest  therein;  he  merely  holds  the  bare  legal  title,  the 
State  being  the  sole  beneficial  owner.  If,  then,  the  State 
cannot  take  outBa  copyright  in  its  own  name  directly,  it  cannot 
do  the  same  tiling,  in  effect,  by  using  the  name  of  one  of  its 
officers.  The  reporter  of  decisions,  whose  name  has  been 
used  under  the  Ohio  Statutes,  is  not  the  author  of  the  opin¬ 
ions. 

Mr.  Drone,  in  his  work  on  copyright,  expresses  the 
opinion  that  this  difficulty  is  overcome  by  considering  the 
State  as  the  owner  of  the  laws  and  judicial  opinions,  as  liter- 
ary  productions  of  the  real  author  (p.  161).  But,  such  laws 
and  opinions  are  not  mere  literary  productions,  and  legis¬ 
lators  and  judges  who  enact  or  declare  them  are  not  the 
authors  of  them  as  literary  productions.  If  the  judges 
or  reporters  are  to  be  considered  the  authors  of  ju¬ 
dicial  opinions,  or  of  compilations  of  the  same  into  a 
volume,  they  must  be  private  property;  such  as  an  individ¬ 
ual  might  copyright  under  the  act  of  Congress.  In  case  of 
a  reporter  the  compilation  of  the  original  opinions,  into  a 
volume,  with  the  addition  of  his  work,  that  is  to  say,  the  in¬ 
dexes,  the  table  of  cases,  and  the  statement  of  points  made 
and  the  authorities  cited  by  counsel,  might  be  copyrighted 
by  a  private  person.  If  such  work  is  the  subject  of  copy¬ 
right  at  all,  such  copyright  would  not  affect  the  character  or 
publicity  of  the  original  decisions  or  the  right  of  any  one  to 
publish  the  latter.  Wheaton  vs.  Peters ,  (supra).  If  the 
State  may  succeed  to  the  copyright  of  the  reporter  as  to 
such  7 oorl',  it  could,  of  course,  have  no  higher  or  different 
title  than  the  reporter  himself.  A  decision  or  opinion  ol  a 
judicial  court  of  last  resort,  may  be  expressed  by  the  single 
words  “  affirmed  "  or  “  reversed or  it  may  be  accompanied 
by  interpretations  of  the  law  applicable  to  the  case  and  ex¬ 
plaining  the  decision,  and  establishing  and  promulgating  a 
rule  of  law.  It  may  be  oral  or  written.  But,  whatever  may 
be  its  form,  it  is  an  official,  public  act,  and  is  intended  to  be 
and  is  effective  as  such,  and  is  not  intended  to  be  a  literary 
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contribution  or  work.  Owing  to  its  nature  as  a  public  or 
official  act,  it  was  not  designed  or  contemplated  by  the  na¬ 
tional  copyright  law,  that  it  should  become  the  exclusive 
property  of  a  private  person,  or  be  copyrighted  by  or  for 
the  State,  and  then  assigned  by  the  State  to  private  individ¬ 
uals  or  corporations. 

Opposing  counsel  contend  that  if  not  within  the  scope  of 
the  Act  of  Congress,  the  State  has  a  common-law  property 
right  in  the  opinions  of  its  courts.  But  it  is  settled  that  the 
exclusive  right  conferred  by  a  copyright  exists  only  by  vir¬ 
tue  of  a  statute  conferring  it. 

Wheaton  vs.  Peters,  8  Peters,  591,653-6; 

Gende/l  vs.  Orr,  13  Phila  ,  191. 

In  the  leading  case  above  cited  the  controversy  arose  be¬ 
tween  a  reporter  of  this  court  and  the  defendants,  who  were 
alleged  to  be  infringing  the  copyright  of  such  reporter.  In 
the  opinion  announced  by  Mr.  justice  McLean,  the  discus¬ 
sion  was  introduced  b}'  the  statement  following: 

“The  complainants  assert  their  right  upon  two  grounds: 

“  First — Under  the  common  law. 

u  Second — Under  the  acts  of  Congress. 

“  And  they  insist,  in  the  first  place,  that  an  author  was 
entitled  at  common  law’  to  a  perpetual  property  in  the  copy 
of  his  works  and  in  the  profits  of  their  publication;  and  to 
recover  damages  for  its  injury,  by  an  action  on  the  case; 
and  to  the  protection  of  a  court  of  equity.” 

After  discussing  the  authorities  in  England  on  the  sub¬ 
ject  of  copjufight,  it  is  said: 

“  From  the  above  authorities,  and  others  which  might 
be  referred  to,  if  time  permitted,  the  law  appears  to  be  well 
settled  in  England  that  since  the  statute  of  Anne  the  literary- 
property  of  an  author  in  his  works  can  only  be  asserted 
under  the  statute;  and  that,  notwithstanding  the  opinion  of 
a  majority  of  the  judges  in  the  great  ease  of  Miller  vs.  Tay¬ 
lor  was  in  favor  of  the  common-law  right,  before  the  statute, 
it  is  still  considered  in  England  as  a  question  by  no  means 
free  from  doubt. 

“That  an  author  at  common  law  has  a  property  in  his 
manuscript  and  may  obtain  redress  against  any  one  who  de¬ 
prives  him  of  it,  or,  by  improperly  obtaining  a  copy,  endeav¬ 
ors  to  realize  a  profit  by  its  publication,  cannot  be  doubted; 
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but  this  is  a  very  different  right  from  that  which  asserts  a 
perpetual  and  exclusive  property  in  the  future  publication  of 
the  work,  after  the  author  shall  have  published  it  to  the 

world.  .  ,  it  v  i 

«  It  is  clear  there  can  be  no  common  law  ot  tne  united 

States.  The  Federal  government  is  composed  ot  twenty- 
four  sovereign  and  independent  States,  each  of  which  may 
have  its  local  usages,  customs  and  common  law.  lhere  is 
no  principle  which  pervades  the  Union,  and  has  the  authority 
of  law.  that  is  not  embodied  in  the  Constitution  or  laws  ot  the 
Union.  The  common  law  could  be  made  part  ot  our  Fed¬ 
eral  system  only  by  legislative  adoption. 

«  When,  therefore,  a  common-law  right  is  asserted,  we 
must  look  to  the-  State  in  which  the  controversy  originated. 

“And  in  the  case  under  consideration,  as  the  cop\  t  ight 
was  entered  in  the  clerk’s  office  of  the  district  court  of 
Pennsylvania,  for  the  first  volume  of  the  book  m  contro¬ 
versy,  and  it  was  published  in  that  State,  we  may  inquire 
whether  the  common  law  as  to  copyrights,  it  any  existed. 

was  adopted  in  Pennsylvania.” 

After  discussing  this  question  somewhat  upon  principle 


the  court  proceeds:  ,  . 

“These  considerations  might  well  lead  the  court  to  doubt 

the  existence  ofthis  law  in  Pennsylvania;  but  there  are  others 
of  a  more  conclusive  character. 

“The  question  respecting  the  literary  property  ol  authors 
was  not  made  a  subject  of  judicial  investigation  in  England 
until  1760;  and  no  decision  was  given  until  the  case  of  Millet 
vs.  Taylor  was  decided  in  1769.  Long  before  this  time  the 
colony  of  Pennsylvania  was  settled.  What  part  of  the  com¬ 
mon  law  did  Penn  and  his  associates  bring  with  them  from 


England?  ,  .  ,  ,lfna 

“The  literary  property  of  authors,  as  now  asserted,  was 

then  unknown  in  that  country.  Laws  have  been  passe< 
regulating  the  publication  of  new  works  under  license.  Anci 
the  King,  as  the  head  of  the  church  and  state,  claimed  the 
exclusive  right  of  publishing  the  acts  of  Parliament,  the  book 
of  common  prayer,  and  a  few  other  books.  .  1 

“No  such  right  at  the  common  law  had  been recogm/x  ^ 
in  England  when  the  colonly  of  Penn  was  organized. 
afterwards  literary  property  became  the  subject  of  coi  «■ 
versy,  but  the  question  was  involved  in  great  doubt  anc 
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perplexity;  and  a  little  more  than  a  century  ago  it  was  de¬ 
cided  by  t  he  highest  judicial  court  in  England  that  the  right 
of  authors  could  not  be  asserted  at  common-law,  but  under 
the  statute.  The  statute  of  Anne  was  passed  in  1710.  *  *  * 

“  But  there  is  another  view  still  more  conclusive. 
a  In  the  eighth  section  of  the  first  article  ot  the  Constitu¬ 
tion  of  the  United  States  it  is  declared  that  Congress  shall 
have  power  ‘to  promote  the  progress  of  science  and  useful 
arts  by  securing,  for  limited  times,  to  authors  and  inventors 
the  exclusive  right  to  their  respective  writings  and  discov¬ 
eries.’  And  in  pursuance  of  the  power  thus  delegated  Con¬ 
gress  passed  the  act  of  the  thirtieth  of  May,  1790. 5 
After  some  discussion  the  court  proceeds: 
w  Congress,  then,  by  this  act,  instead  of  sanctioning  an 
existing  right,  as  contended  for,  created  it.  This  seems  to 
be  the  dear  import  of  the  law,  connected  with  the  circum¬ 
stances  under  which  it  was  enacted. 

“  From  these  considerations  it  would  seem  that  if  the 
right  of  the  complainants  can  be  sustained,  it  must  be  sus¬ 
tained  under  the  acts  of  Congress.”  . 

Wherein  does  the  case  at  bar  differ  from  the  case  cited. 

Is  the  common  law  on  the  subject  ol  copyright  any  more 
applicable  to  the  State  of  Ohio  than  to  the  State  of  1  enn- 
svlvania?  We  submit  that  it  is  not  and  cannot  he.  If  it  is 
true,  as  stated  in  the  opinion  delivered  by  Judge  McLeax, 
that  “  a  little  more  than  a  century  ago  it  was  decided  by  the 
highest  judicial  court  in  England  that  the  right  ol  authois 
could  not  be  asserted  at  common  law,  but  under  the 
statute,”  and  that  “the  statute  of  Anne  was  passed  in 
1710,”  and  that  Congress,  by  the  copyright  act  passed  pur¬ 
suant  to  the  Constitution,  “  instead  of  sanctioning  an  existing 
rmht,  as  contended  for,  created  it.'  then  there  is  no  com¬ 
mon  law  on  the  subject  of  copyright  that  could  be  applic¬ 
able  to  or  influence  the  rights  of  parties  in  the  State  ot  Ohm. 

It  is  true,  as  opposing  counsel  remark,  that  by  the  ordi¬ 
nance  of  1787  the  common  law  was  declared  the  law  of 
the  Northwest  Territory.  But  it  has  been  repeatedly 
determined  by  the  courts  of  Ohio,  that  they  adopt  the  prin¬ 
ciples  of  the  common  law  as  the  rules  of  decision,  so  far 
only  as  those  principles  are  adapted  to  our  circumstances, 
state  of  society,  and  form  ot  government. 

Linds/ey  vs.  Coats,  i  Ohio  Rep.,  243,  245. 


Banks  Brothers  vs.  Manchester. 


Ami  in  A7//if*  vs.  Beck ,  15  Ohio  Rep.,  559,  563,  the  court 
said,  “  it  is  the  high  and  imperative  duty  ot  this  court  to 
conform  itsjudicial  decisions,  when  we  attempt  to  walk  by 
the  light  of  precedent  from  another  country,  to  the  nature 
of  our  government  and  free  institutions.” 

“We  profess  to  administer  the  common  law  of  England, 
in  so  far  as  its  principles  are  not  inconsistent  with  the 
genius  and  spirit  of  our  own  institutions, 'or  opposed  to  the 
settled  habits,  customs,  and  policy  of  the  people  of  this 
State,  thereby  rendering  it  inapplicable  to  our  situation 
and  circumstances.” 

3  Ohio  St.  Rep.,  205. 

Under  our  democratic-republican  institutions,  the  State 
cannot,  as  to  such  a  matter  as  that  in  hand,  be  regarded  as 
an  entity  independent  of  its  citizens.  i  Each  citizen  is  a 

ruler* _ a  law-maker,— and  as  such  has  the  right  of  access 

to  the  laws  he  joins  in  making  and  to  any  official  interpreta¬ 
tion  thereof.”  Per  Brewer,  J.,  in  Banks  vs.  West  Pub¬ 
lishing  Company,  27  Fed.  Rep.,  5°>  57*  And  an3;  ^lw 
which  would  deprive  him  ol  the  right,  or  impair  it  by  inter¬ 
fering  with  its  free  exercise,  would  be  contrary  to  the  fund¬ 
amental  principle  that  our  Federal  and  State  governments 
are  governments  of  the  people,  and  for  the  people.  If, 
therefore,  according  to  the  common  law  of  England  judicial 
Opinions  may  become  the  exclusive]  property  of  the  King  or 
of  any  of  his  subjects,  such  a  rule  never  was  a  part  ol  'he 
common  law  of  any  of  the  United  States. 

It  is  said  that  the  salary  of  the  judges  is  paid  by  the 
State;  that  the  salary  is  in  full  for  their  service;  but  that  “bv 
their  labors  they  produce  something'  of  value;”  that  they 
“create  a  kind  of  property.'*  and  that  it  necessarily  belongs 
tp  some  one;”  and  that  “the  State  employs  these  persons 
to  perform  certain  labor,  and  pays  them  for  it,  and  like  any 
other  employer  is  entitled  to  the  product;”  that  “this  is  in 
harmony  with  a  universal  rule  governing  the  rights  ot  em¬ 
ployer  and  employes.” 

This  view  of  the  question,  I  submit,  overlooks  the  con- 
1  rolling  fact  and  consideration.  It  is  true  the  salary  of  the 
judges  is  paid  by  the  State,  but  for  what  ?  To  declare  what 
on  certain  facts  is  the  law  of  the  State  and  to  make  such  law 
authoritative.  Having  made  it  definite  it  becomes  a  pait  o 
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such  law  as  much  as  a  statute.  Members  of  the  legislature 
are  paid  bv  the  State;  they  declare  what  the  law  shall  be, 
but  when  declared  by  statute  it  is  no  more,  and  in  principle, 
.and  effect  in  no  different  Wfty,  the  law  oi  the  State  than  il 
such  law  be  declared  by  the  Supreme  Conn.  There  is  no 
statute  in  any  State  oi  the  Union*  "I  which  1  am  aware, 
which  authorizes  or  attempts  to  authorize  a  copyright  ol  the 
laws  of  the  State  or  of  the  proceedings  of  its  courts.  The 
statute  of  Ohio,  upon  which  opposing  counsel  rely,  merely 
provides  that  the  reporter  shall  secure  a  copyright,  for  the 
use  of  the  State,  for  each  volume  of  the  reports  when  the 
commissioners  of  public  printing  let  the  printing  ol  the  same. 
(Sec.  436  R.  S.  of  Ohio.)  A  copyright  of  the  volume  does 
not  interfere  with  free  publication  of  everything  which  is  the 
work  of  the  judges,  including  the  syllabus  and  statement  ol 
the  ease,  as  well  as  the  opinion.  It  includes  at  most  only 
the  work  of  the  reporter — that  is  to  say,  the  indexes,  the 
table  of  cases,  and  the  statement  of  points  and  authorities 
cited  by  counsel.  (Seethe  opinion  of  Judge  Sage  in  this 
case  and  cases  there  cited:  Record  p.  16.)  Il  the  statute 
had  required  the  reporter  to  secure  a  copyright  of  the  opin¬ 
ions  of  the  courts,  it  would  contravene  the  spirit  il  not  the 
letter  of  the  Ohio  bill  of  rights,  which  ordains  that  “all  courts 
shall  be  open,”  etc.  (Art.  I.,  see.  16.)  If  the  decisions  and 
opinions  of  the  courts  can  be  copyrighted,  so  also  may  the  other 
proceeding  in  the  cases  in  which  such  decisions  and  opinions 
are  rendered.  It  seems  to  he  universally  accepted  in  this 
country,  that  the  proceedings  ot  judicial  courts,  including 
their  decisions  and  opinions,  are  and  always  should  lie  Irotn 
the  time  they  are  promulgated,  accessible  and  open  to  the 
public,  'fhe  laws  should  he  published  and  accessible  to 
every  one  as  soon  as  enacted  by  the  legislature  or  declared 
by  the  courts.  The  opinions  of  the  highest  court  ol  a  State 
in  interpreting  the  laws  are  certainly  part  ol  the  law.  Sup¬ 
pose,  for  instance,  a  question  arises  of  common  law.  1  he 
decision  of  the  courts  upon  such  a  point  are  the  only  authen¬ 
tic  or  record  evidence  of  the  law,  which  every  one  is  bound 
to  know  to  the  same  extent  as  if  it  were  prescribed  by  stat¬ 
ute.  It  would  seem  to  be  a  monstrous  proposition  that  some 
private  party,  such  as  a  publishing  house,  could  ha\c  a  mo¬ 
nopoly  which  would  prevent  the  access  ot  the  public  to  the 
laws  which  they  arc  bound  to  know  and  obey,  and  also  oh- 
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struct  the  full  and  tree  dissemination  and  promulgation  of 
the  law  through  the  ordinary  and  common  channels  to 
which  the  public  resort  for  such  information.  And  yet  such 
a  proposition  as  this  is  involved  in  sustaining  the  position 
taken  by  the  Appellants.  In  the  language  of  one  of  the  dis¬ 
tinguished  jurists  who  took  part  in  the  discussion  of  the  ease 
of  Wheaton  vs.  Peters ,  8  Peters,  653:  “The  law  cannot  and 
ought  not  to  be  made  the  prisoner  or  the  slave  of  any  indi¬ 
vidual.”  . 

Let  us  consider  briefly  the  practical  effect  of  a  policy 
which  would  confer  upon  any  person  the  exclusive  right  to 
publish  the  opinions  of  any  court  of  last  resort. 

In  the  first  place,  the  publication  of  opinions  in  the  law 
journals  and  daily  papers  would  be  absolutely  suppressed, 
and  the  public  would  be  kept  in  ignorance  for  months,  or 
perhaps  years,  of  those  decisions  of  which  the  law  presumes 
an  absolute  and  immediate  knowledge.  The  necessity  of 
prompt  notice  would  not  only  be  wholly  unprovided  for,  but 
such  notice  would  be  explicitly  forbidden.  It  would  be  un¬ 
lawful  to  convey  that  information  to  the  citizen  of  which  he 
could  not  lawfully  or  safely  remain  in  ignorance. 

It  is  not  supposed  that  such  publications  will  serve  as  a 
substitute  with  practicing  lawyers  for  the  official  reports,  but 
rather  that  they  will  meet  the  great  exigency  of  notice  of 
decisions  as  soon  as  made,  which  can  be  met  in  no  other 
way. 

In  view  of  the  fact  that  it  is  an  unquestionable  principle 
of  public  policy  that  knowledge  of  the  law,  whether  made 
by  the  legislature  or  by  the  courts,  should  be  promptly 
promulgated,  it  is  difficult  to  see  how  any  State  can,  con¬ 
sistently  with  this  acknowledged  principle,  deprive  her  citi¬ 
zens  of  the  use  of  this  most  effective  instrumentality,  and 
especially  where  the  ground  for  such  action  is  apparently 
based  upon  the  sacrifice  of  a  public  benefit  to  the  advance¬ 
ment  of  a  private  end. 

In  the  second  place,  under  the  appellants'  proposed  pol¬ 
icy  of  suppression,  it  would  be  impossible,  even  alter  the 
opinions  had  been  officially  reported,  to  republish  them  in 
those  ways  which  a  full  dissemination  of  a  knowledge  ol 
judge-made  law,  and  the  needs  of  the  profession,  seem  to 
have  heretofore  required.  All  topical  arrangements  of  ju¬ 
dicial  opinions  which  are  now  being  constantly  published  - 
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such,  tor  instance,  as  the  series  known  as  the  “  Probate  Re¬ 
ports,”  or  sets  nl  reports  confined  exclusively  to  decisions  on 
“corporation  law,”  or  “  railroad  law,”  or  “criminal  law” — 
would  become  absolutely  illegal.  Such  well-known  and 
long-used  and  useful  books  as  the  American  Leading  Cases, 
and  many  other  standard  law-books  <>1  a  similar  character, 
would  be  no  longer  possible.  All  attempts  to  condense  the 
reports  for  the  purpose  of  economy,  or  convenient  use  on 
the  spur  of  the  moment,  such  as  those  of  Peters,  which 
were  the  subject  of  limitation  in  Wheaton  vs.  Peters ,  and 
the  universally  used  series  of  Curtis’s  Decisions  of  this 
Court,  would  be  absolutely  frustrated. 

It  is  said  that  the  State  has  a  right  to  regulate  the  publi¬ 
cation  of  the  opinions  <>1  its  courts,  and  that  as  a  means  of 
regulation  it  may  confer  upon  a  particular  individual,  or 
firm,  or  corporation,  the  exclusive  right  to  publish,  there 
are  several  answers  to  this  contention: — 

i.  As  before  observed,  the  decisions  of  the  highest 
courts  in  the  State  are  a  final  determination  of'  the  law 
upon  the  questions  to  which  they  relate,  as  much  so  as  the 
statutes  passed  by  the  legislature  ;  and  they  are  the  right 
and  possession  of  the  people  from  the  time  they  are  made, 
and  no  power  exists  by  which  the  people  can  be  consti¬ 
tutionally  deprived  of  them  from  that  time.  They  are  part 
of  the  judicial  proceedings  of  the  State,  which  must  be 
open,  to  the  end  that  they  may  be  known  of  all  men^  in 
order  to  be  obeyed  and  conformed  to  by  them.  The 
opinions  of  the  courts  are  decisions  upon  questions  or  points 
of  law,  and  constitute  the  law  upon  the  questions  or  points 
decided.  It  is  not  correct  to  say  that  the  people  can  know 
the  law  from  the  formal  judgments  entered  in  causes.  The 
opinions  of  the  court  are  the  law ;  the  judgment  in  a  cause 
is  the  application  of  the  law  to  the  cause.  It  is,  therefore, 
truly  said  in  the  preface  to  the  first-volume  of  Massachusetts 
Reports,  “It  is  rarely,  if  ever,  possible  to  discover  from  the 
record  the  ground  of  decision”  (p.  6).  1  he  opinions  of 

the  court  consist  of  the  principles  of  law  decided.  They 
are  the  judicial  enactments  ol  the  court.  “The  construc¬ 
tion  given  to  a  statute  of  a  State  by  the  highest  judicial 
tribunal  of  such  State  is  regarded  as  a  part  of  the  statute, 
and  is  as  binding  upon  the  courts  ol  the  L  ntited  States  as 
the  text.”  Leffimvetl  vs.  Warren ,  2  Black,  603. 
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“The  mere  judgment  lor  or  against  the  plaintift  of  course 
decides  the  case  ;  but  that  often  furnishes  little  insight  into 
the  questions  considered  and  determined.  The  opinions,  at 
least  those  of  the  highest  tribunal,  are  always  considered 
as  official  interpretations  of  law,  both  statute  and  common, 
and  as  such  binding  on  all  citizens.  1  he  same  argument 
which  supports  the  State’s  claim  of  property  in  judicial 
opinions,  supports  that  ol  property  in  statutes.  1  he  State 
pays  the  judges,  and  therefore  owns  the  product  ol  their 
official  toil.  The  same  is  true  as  to  legislators." 

Per  Brewer,  f.,  Pauls  vs.  West  Publishing  Co.,  27  Fed.  Rep.,  50.  57 


2.  The  contention  of  appellants  goes  much  further  than 
regulation  ;  it  amounts  to  prohibition  of  a  knowledge  of  the 
laws,  from  the  time  they  are  made,  to  most  of  the  community. 
Exclusive  publication  ’ of  judicial  opinions,  which  are  the 
law.’  confines  and  restricts  the  people  for  their  information 
as  to  the  law  thereby  declared,  to  the  purchase  of  the  vol¬ 
umes  published  by  the  contractors  who  alone  are  authorized 
to  publish  them.  ’  No  book,  no  legal  magazine,  no  period¬ 
ical,  no  newspaper,  shall  contain  them  ;  indeed,  if  a  legal 
bi-iJl  should  quote  from  them,  it  would  infringe  the  legal 
right  of  the  publishers  to  exclusively  publish  them. 

'  In  Myers  vs.  Callaghan ,  5  Fed.  Rep.,  726,  Judge 
Drummond  says,  p.  732:  “It  will  be  recollected  that  a 
majority  of  the  judges  when  the  question  first  came  before 
the  court  of  King’s  Bench  in  England  as  to  the  right  to 
literary  property,  held  it  existed  at  common  law.  independ¬ 
ent  of  the  statute  of  Anne;  and  this  ruling  was  reversed 
by  the  House  of  Lords,  that  court  holding  the  right  existed 
only  by  virtue  of  the  statute;  and  that  this  opinion  of 
the  huffiest  appellate  court  of  England  was  followed  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  Wheaton 
vs.  Peters.  But  it  may  be  affirmed  with  some  confidence 
that  the  decisions  in  both  courts  were  considered  by  text- 
writers  and  the  profession  as  rather  trenching  upon  the 
inherent  rights  ot  authors.  ’ 

Now,  the  opinions  of  the  courts  are  not  mere  literal  > 
productions.  They  are  official  public  acts.  They  have  no 
more  literary  character, //w//  </  legal  point  of  view,  unciei 
the  American  system  of  government,  than  a  legislative  m 
or  act ;  they  are  not  the  expression  of  the  original  view  o 
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the  writer,  but  the  judicial  enactments  of  the  court  o\  which 
the  writer  of  the  opinion  is  a  member,  and  the  writing'  ot 
which  by  him  is  an  official  public  act  performed  in  the 
course  of  his  official  public  duty.  They  are  not,  therefore, 
under  our  American  system,  the  subject  of  private  property. 

1  submit,  therefore,  that  the  suggestion  of  Mr.  Drone’s 
work  on  copyright,  cited  in  the  brief  ol  appellants’  counsel, 
that  perhaps  the  State  may  take  out  a  copyright,  is  unten¬ 
able.  It  rests  upon  the  power  of  the  sovereign  to  do  so  at 
common  law  in  England,  which  is  not  applicable  here.  Mr. 
Drone,  in  his  work,  p.  161,  says:  “  It  has  not  been  expressly 
declared  in  any  modern  case  that  copyright  will  vest  in  a 
judicial  decision."  He,  however,  ventures  to  express  the 
opinion,  relying  therefor  upon  the  decisions  ol  the  English 
courts  under  the  common  law,  that  it  may.  But  the  Eng¬ 
lish  decisions  do  not,  for  several  reasons,  apply  here.  Mr. 
Drone  seems  to  overlook  the  great  difference  in  the  struct¬ 
ure  and  theory  of  the  English  government  and  our  own, 
and  the  effect  of  the  Constitution  of  the  United  States  upon 
this  question,  as  well  as  the  obvious  American  policy.  The 
Constitution  of  the  United  States,  sect,  b,  Art.  I,  states  the 
object  of  the  copyright  for  which  it  provider,  which  is  “to 
promote  the  progress  of  science  and  useful  arts.  The  en¬ 
actment  ol  laws  and  the  decisions  ol  courts  arc  clearly  not 
within  this  object.  This  constitutional  provision  and  the  act 
of  Congress  passed  in  pursuance  thereof,  evidently  refer  only 
to  individuals  and  natural  persons,  because  they  point  to 
authors  fa  the  exercise  ol  their  i  nt  ellcetual  laeultie.s  (Afreet/ 
vs .  Ferret f  2  Blatchf,  39),  and  evidently  to  private  rights  to 
private  property.  The  laws  and  judicial  decisions  ol  a  State 
are  public  property,  'flic  legislators  or  judges  who  write 
them  have  no  property  in  them,  and  therefore  are  not  within 
the  meaning  of  the  copyright  law.  Wheaton  vs.  Peters 
{supra),  Drone,  Copyr.  161.  The  copyright  law  is  to  secure 
to  an  author  the  product  of  the  work  of  his  intellectual  fac¬ 
ulties.  A  State  cannot,  in  this  sense,  be  an  author.  It  is 
conceded  by  Mr.  Drone  that  the  judges  could  not  copyright 
their  opinions.  The  reason  he  assigns  is  that  they  are  not 
the  owners  of  them.  It  is  true  that  they  are  not  the  owners 
of  the  opinions;  blit  the  reason  stated  by  Mr.  Drone  why 
they  are  not  is  not  the  only  reason,  nor,  indeed,  the  most 
cogent  reason  why  the  judges  cannot  copyright  their  opin- 
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ions.  The  more  important  and  satisfactory  reason  is  that 
these  opinions  are,  Irom  their  very  nature,  not  the  subject  of 
copyright  under  our  American  system,  or  under  the  national 
copyright  law.  The  object  of  the  general  goverment,  as  ex¬ 
pressed  in  the  Constitution,  is  to  “promote,”  as  a  measure 
of  public  policy,  “the  progress  of  science  and  the  useful  arts, 
by  securing  to  authors  an  exclusive  right  of  publication  for 
a  limited  time;  ”  but  the  decisions  of  the  courts  cannot  be 
said  to  be  promoted,  or  intended  to  be  promoted,  by  this 
provision  and  the  legislation  in  pursuance  of  it.  Such  de¬ 
cisions  are  written  and  promulgated  under  the  compulsion 
and  obligation  of  official  duty,  and  would  be  so  written  and 
promulgated  without  any  copyright  law.  They  are,  there¬ 
fore,  not  within  the  object  of  the  constitutional  provision 
nor  the  copyright  law.  An  incidental  but  prominent  ele¬ 
ment  of  the  decisions  of  courts  is  their  publicity,  while  the 


prominent  element  of  a  copyright  is  its  exclusiveness. 

In  Nash  vs.  Lathrop ,  142  Mass.,  29,  it  was  held: 

1.  The  public  has  the  right  of  free  access  to  the  opinions 
of  the  justices  of  the  Supreme  Judicial  Court  after  they  are 
delivered  to  the  reporter  of  decisions. 

2.  St.  1879,  c.  280,  and  the  contract  made  in  pursuance 
of  it,  do  not  confer  upon  Little,  Brown  &  Co.,  the  exclusive 
right  of first  publication  of  the  opinions  of  the  justices,  and 
do  not  authorize  the  reporter  to  refuse  to  the  public  the 
right  to  examine  and  procure  copies  of  the  opinions. 

3.  The  decisions  and  opinions  of  the  justices  are  the  au¬ 
thorized  expositions  and  interpretations  of  the  laws,  which 
are  binding  upon  all  the  citizens.  They  declare  the  un¬ 
written  law,  and  construe  and  declare  the  meaning  of  the 
statutes.  Every  citizen  is  presumed  to  know  the  law  thus 
declared,  and  justice  requires  that  all  should  have  free  ac¬ 
cess  to  the  opinions,  and  that  it  is  against  sound  public  pol¬ 
icy  to  prevent  this,  or  to  suppress  and  keep  from  the  easi¬ 
est  knowledge  of  the  public  the  statutes,  or  the  decisions  and 
opinions  of  the  justices.  Such  opinions  stand,  upon  princi¬ 
ple,  on  substantially  the  same  footing  as  the  statutes  enacted 
by  the  legislature. 

4.  The  policy  of  the  State  has  been  that  the  opinions  of 
the  justices,  after  they  are  delivered,  belong  to  the  public. 

in  Atwell  vs.  Ferrell ,  2  Blatchf.,  3q,  tried  before  Niclson 
and  Betts,  JJ.,  it  was  held  that  if  the  plaintiff  complained 
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of  the  infringement  of  his  copyright,  and  failed  to  allege  that 
the  subject  of  the  copyright  was  composed  by  himself,  his 
bill  would  be  demurrable,  because  it  did  not  show  that  he 
was  the  author  of  the  subject-matter  of  the  copyright;  and 
they  said  he  must,  by  his  own  intellectual  labor  applied  to 
the  materials  of  his  composition,  produce  an  arrangement  or 
compilation  new  in  itself;  and  that  the  rules  in  actions  at  law 
and  in  suits  in  equity  are  the  same  upon  this  subject. 

In  state  of  Connecticut  vs.  Gould ,  34  Fed.  Rep.,  319, 
Wallace,  J.,  says:  “The  opinion  has  been  expressed  in 
several  adjudications,  by  judges  whose  opinions  are  entitled 
to  the  highest  respect,  that  the  judicial  decisions  of  the 
courts  are  not  the  subject  of  copyright,  but  should  be  re¬ 
garded  as  public  property ,  to  be  freely  published  by  any 
one  who  may  choose  to  publish  them.  This  view  has  been 
taken  upon  considerations  ol  public  policy  which,  it  is  said, 
demand,  in  a  country  where  every  person  is  presumed  and 
required  to  know  the  law,  that  the  fullest  and  earliest  op¬ 
portunity  of  access  to  the  expositions  of  the  judicial  tribunals 
should  be  aifordcd  to  all.” 

Only  a  single  case  is  cited  to  show  that  the  proprietary 
right  of  the  State  in  statutes  or  judicial  opinions  had  ever 
been  affirmed  in  the  United  States.  But  that  case  {Gould 
vs.  Hanks,  53  Conn.,  415)  is  not  in  point.  That  was  an  ap¬ 
plication  for  a  mandamus  to  compel  the  reporter  to  furnish 
to  the  applicants  copies  ol  all  opinions,  as  they  should  be 
filed  with  him,  to  be  published  in  certain  weekly  law  mag¬ 
azines  published  by  them.  Banks  &  Bros.,  the  contractors, 
defended.  The  opinion  is  very  brief,  and  holds  simply  that 
Banks  &  Bros.,  under  their  contract,  were  entitled  to  the 
profit  and  advantage  of  first  publishing  the  reports  and  that 
the  reporter  would  not  be  compelled  by  mandamus  to  vio¬ 
late  the  contract  of  the  State.  It  was  discretionary  with  the 
court  to  determine  whether  or  not'  the  writ  of  mandamus 
should,  under  the  circumstances,  be  issued.  The  question 
whether  after  the  State  had  performed  its  contract  with 
Banks  &  Bros.,  and  had  made  the  opinions  of  the  court  pub¬ 
lic,  other  persons  might  not  then  publish  them,  was  not  in 
the  case.  What  the  relators  sought  to  compel  was  advanced 
publication  in  open  defiance  ol  the  contract  ol  the  State,  and 
to  compel  one  of  its  own  officers  to  violate  such  contract. 
The  court  (p.  419)  said:  “If,  therefore,  we  should  now  direct 
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the  reporter  to  furnish  copies  of  opinions  to  the  petitioners’ 
that  they  may  sell  them  to  the  public,  in  advance,  for  their 
own  profit,  we  should  in  effect  advise  the  State  to  a  breach 
of  contract.” 

The  view  expressed  by  the  judge  delivering  the  opinion, 
as  to  the  right  of  the  State  to  copyright  judicial  opinions,  is 
obiter,  as  Judge  Wallace  in  a  case  before  cited  (34  Fed. 
Rep.,  319)  points  out.  And  it  is  respectfully  submitted  that 
the  views  expressed  with  respect  to  the  nature  of  judicial 
opinions,  as  standing  substantially  on  the  same  footing  as  the 
reporter’s  work  when  he  publishes  a  volume  of  reports,  is  at 
variance  with  doct  rines  of  Wheaton  vs.  Peters ,  and  of  many 
other  cases  cited  in  this  brief.  In  Wheaton  vs.  Peters  it 
would  seem  from  the  arguments  of  counsel  that  the  opin¬ 
ions,  as  in  Connecticut,  were  not  entered  of  record,  and  that 
the  same  were,  at  the  time  of  the  litigation,  accessible  to  all, 
in  printed  form ,  and  yet  it  was  held  that  such  opinions  could 
be  reprinted  in  another  series  of  reports,  upon  the  ground 
that  public  policy  would  not  admit  of  such  opinions  being- 
made  the  subject  of  copyright.  The  dictum-  in  the  Connec¬ 
ticut  case  apparently  rests  upon  the  theory  that  a  copyright 
may  be  taken  out  upon  the  opinions  of  the  court;  and  yet 
the’  case  of  Wheaton  vs.  Peters  and  other  cases  which  take 
a  different  view  are  not  noticed.  The  Judge  says:  “The 
courts  and  their  records  are  open  to  all,”  but  “  the  reasons 
given  by  the  supreme  court  of  errors  for  its  determination 
in  a  given  case  constitute  no  part  of  the  record  therein  ;  the 
judgments  stand  independent  of  these,”  as  if  all  the  proceed¬ 
ings  in  courts  of  justice  are  not  as  open  as  its  record,  lhit 
it  is  added:  “Moreover,  these  (the  opinions)  are  accessible 
to  all  who  desire  to  use  them  in  the  enforcement  of  their 
rights.”  The  fact  seems  to  have  been  lost  sight  ot  that  a 
litigant  cannot  know  what  the  opinions  have  decided  unless 
some  medium  of  information  is  permitted.  Opinions  are  not 
“accessible  to  all  who  desire  to  use  them  in  the  enforce¬ 
ment  of  their  rights,”  unless  the  public  are  first  permitted  to 
receiye  notice  of  their  existence  and  contents.  The  parties 
to  a  suit  in  which  a  decision  has  been  rendered,  as  well  as 
the  community  at  large,  are  interested  in  obtaining  informa¬ 
tion  as  to  the  rules  of  law  declared  and  established  by  such 
decisions.  “It  is  of  vast  importance  to  the  public  that  the  pro¬ 
ceedings  of  courts  of  justice  should  be  universally  known.  I  he 
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general  advantage  to  the  country  in  having  these  proceed¬ 
ings  made  public  more  than  counterbalances  the  inconven¬ 
iences  to  the  private  persons  whose  conduct  may  be  the 
subjec  t  of  such  proceedings.”  ter  Lawrence,  J.,  in  King 
vs.  Wright,  8  T.  R.,  293,  298;  cited  with  approval  by  Lord 
Campbell,  C.  J.,  in  Lewis  vs.  Levy ,  E.  B.  &  E.  537,  559. 
“The  benefit  they  produce  is  great  and  permanent,  and  the 
evil  that  arises  from  them  is  rare  and  incidental.”  Per  Lord 
Ellenborough  in  Rex  vs.  Fisher ,  2  Camp.,  563,  571. 


If  copyright  can  be  taken  out  upon  a  volume  of  reports 
published  under  the  Ohio  statute,  the  copyright  of  the  vol¬ 
ume  does  not  interfere  with  the  right  of  any  citizen  to  pub¬ 
lish  the  opinions  of  the  courts;  it  protects  only  the  work  of 
the  reporter:  that  is  to  say,  indexes,  the  table  oi  cases,  and 
the  statement  of  points  made  and  authorities  cited  by  coun¬ 
sel.  This  principle  is  the  basis  ol  the  decision  of  Judge  Sage 
in  the  court  below.  In  the  following  cases  the  same  prin¬ 
ciple  is  the  basis  of  decision: 

Nash  vs.  Lathrop ,  142  Mass.,  29,  cited  ante; 

Little  vs.  Gould.  2  Blatchf.,  165,  362; 

Davidson  vs.  Wheelock ,  27  Fed.  Rep,  41; 

Chase  vs.  Sanborn ,  4  Clift'.,  306; 

Banks  vs.  West  Publishing  Co.,  27  Fed.  Rep.,  50; 

Myers  vs.  Callaghan ,  5  Feci.  Rep.,  726;  (s.  c.)  to  Biss.,  139; 

Myers  vs.  Callaghan.  20  Fed.  Rep.,  441. 

State  of  Connecticut  vs.  Gould ,  34  Conn.,  319. 

In  discussing  this  question  the'  distinction  is  uniformly 
made  between  volumes  of  reports  of  adjudged  cases  and  the 
decisions  themselves.  See  Nf.i.son,  J.,  in  tittle  \ s.  Gould . 
2  Blatchf.  165;  and  Drummond,  J.,  in  Myers  vs.  Cal¬ 
laghan,  5  Fed.  Rep.,  733. 

“It  should  be  borne  in  mind  that  as  a  general  thing  there 
is  but  a  small  part  of  the  report  of  a  case  which  is  the  sub¬ 
ject  of  copyright.”  Drummond,  J.,  in  Myers  vs.  Callaghan , 
20  Fed.  Rep.,  442. 
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In  State  of  Connecticut  vs.  Gould,  supra ,  it  was  held 
that  the  act  o I  the  General  Assembly  ol  the  State  ol  Con¬ 
necticut  of  March  22,  1S88,  directing  the  reporter  to  publish 
the  decisions  of  the  Supreme  Court  of  Errors,  and  copyright 
the  volumes,  does  not  prohibit  any  one  else  from  publishing 
the  opinions  separately  or  collectively,  but  restricts  the  ex¬ 
clusive  right  of  publication  to  the  Reports  compiled  and 
edited  by  the  reporter.  Wallace,  J-.  said:  “  1  he  act  ol 
the  General  Assembly  of  the  State  ol'Connecticut  (approved 
March  22,  1888)  creating  the  office  of  reporter  of  the  ju¬ 
dicial  decisions  of  the  Supreme  Court  of  Errors,  fixing  his 
salary  and  directing  those  decisions  to  be  published  in  vol¬ 
umes  under  the  supervision  ol  the  comptroller,  and  the  sev¬ 
eral  volumes  copyrighted  for  the  benefit  of  the  people  of  the 
State,  does  not  forbid  expressly  or  by  implication  the  publi¬ 
cation  of  the  opinions  of  the  court,  separately  or  collectively, 
by  any  person  who  chooses  to  use  them,  but  by  reasonable 
construction  restricts  the  exclusive  right  of  publication  to 
the  Reports  compiled  and  edited  by  the  officer  who  is  to  re¬ 
ceive  a  salary  for  the  work.  The  statute  undoubtedly  con¬ 
templates  that  the  reports  which  are  to  be  published  will  be 
prepared  for  publication  in  the  usual  and  convenient  Inrm  ol 
law  reports,  containing  an  index  and  appropriate  syllabi  ac¬ 
companying  the  opinions,  which,  as  the  work  ol  the  lepoitei, 
would  be  the  unquestioned  and  familiar  subject  ol  copyright. 
If  it  had  been  the  object  of  the  statute  to  prevent  the  publi¬ 
cation  of  the  judicial  decisions  ol  the  court,  01  to  legulate 
the  mode  of  promulgating  them,  so  that  they  should  have  no 
publicity  except  in  the  designated  form  of  official  Reports, 
that  intention  could  have  been  easily  manifested  by  apt  lan¬ 
guage  so  as  to  remove  all  doubt;  and  in  view  of  the  serious 
question  often  debated,  but  never  authoritatively  decided  by 
the  courts  of  this  country,  whether  such  opinions  can  be 
copyrighted  by  the  State,  it  would  seem  that  the  statute 
would  have  been  so  framed  as  to  leave  no  doubt  of  the  legis¬ 
lative  will,  if  such  an  intention  had  been  entertained,  d  he 
opinion  has  been  expressed  in  several  adjudications,  ^y 
judges  whose  opinions  are  entitled  to  the  highest  respect, 
that  the  judicial  decisions  of  the  courts  are  not  the  subject  ol 
copyright,  but  should  be  regarded  as  public  property,  to  be 
freely  published  by  any  one  who  may  choose  to  publish 
them.  This  view  has  been  taken  upon  considerations  01 
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public  policy  which,  it  is  said,  demand,  in  a  country  where 
every  person  is  presumed  and  required  to  know  the  law, 
that  the  fullest  and  earliest  opportunity  of  access  to  the  ex¬ 
positions  of  the  judicial  tribunals  should  he  afforded  to  all. 
No  statute  should  be  interpreted,  unless  the  language  used 
admits  of  no  other  interpretation,  to  press  beyond  the 
certain  confines  of  legislative  power  (7 L  .S',  vs.  Coombs,  13 
Pet.,  72);  and  in  obedience  to  this  rule  the  courts  have  al¬ 
most  uniformly  interpreted  the  statutes  closely  resembling 
the  present  so  as  to  restrict  the  copyright  to  the  completed 
volume.  Davidson  v s.  Wheelock,  27  Fed.  Rep.,  61;  Banks 
vs.  Publishing  Co.,  Id.  50  ;  Banks  vs.  Manchester ,  23 
Fed.  Rep.,  1435  Nash  vs.  Paihrop,  142  Mass.,  29,  6  N.  R. 
Rep.,  559.  The  case  ol  Gould  vs.  Banks ,  53  Conn.,  415,  2 
Atl.  Rep.,  886,  .is  relied  upon  by  the  complainant.  The 
opinion  in  that  case  undoubtedly  asserts  the  right,  ol  the 
State  to  copyright  the  opinions,  and  interprets  the  statute 
as  designed  to  effectuate  that  right.  The  observations  on 
this  point,  however,  were  unnecessary  to  the  decision  ol  the 
case  before  the  court,  which  was  whether  a  mandamus 
should  be  granted  to  compel  the  reporter  to  furnish  copies 
of  the  opinions  which  he  was  preparing  for  publication,  when 
the  writ  would  operate  to  deprive  the  authorized  publishers 
for  the  State,  of  the  benefit  of  their  contract  with  the  State. 
This  sufficiently  appears  from  the  following  language  of  the 
opinion:  “  If,  therefore,  we  should  now  direct  the  reporter 
to  furnish  copies  of  the  opinions  to  the  petitioners  that  they 
may  sell  them  to  the  public  in  advance  lor  their  own  profit, 
we  should,  in  effect,  advise  the  State  to  a  breach  ol  contract. 

“As  the  defendants  have  not  pirated  any  of  the  matter 
originally  prepared  by  the  reporter,  the  motion  for  an  injunc¬ 
tion  is  denied.” 

In  Davidson  vs.  Wheelock ,  supra ,  the  Circuit  Court  of 
of  the  United  States  for  the  District  of  Minnesota  held,  that 
while  the  compilation  of  the  statutes  of  a  State  may  be  so 
original  as  to  entitle  the  author  to  a  copyright  on  account 
of  the  skill  and  judgment  displayed  in  the  compilation  and 
analysis,  he  cannot  obtain  a  copyright  for  the  publication 
of  the  laws  alone,  nor  can  the  legislature  of  the  State  con¬ 
fer  any  such  exclusive  privilege  upon  him.  Nelson,  J.,  de¬ 
livering  the  opinion  of  the  court,  said:  “Now,  what  is  the 
exclusive  right  which  the  complainants  are  entitled  to  under 
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the  acts  of  the  legislature  of  the  State  of  Minnesota  above 
referred  to?  Clearly,  to  print,  publish,  and  sell  the  General 
Statutes  of  the  State  of  Minnesota,  as  edited  and  prepared 
by  the  commissioner  named  by  the  legislature,  containing 
his  head  and  marginal  notes,  and  his  references.  They  ob¬ 
tained  no  exclusive  rights  to  print  and  publish  and  sell  the 
laws  of  the  State  of  Minnesota,  or  any  number  of  legislative 
acts.  The  materials  for  such  publication  are  open  to  the 
world.  They  are  public  records,  subject  to  the  inspection 
by  every  one,  under  such  rules  and  regulations  as  will  se¬ 
cure  their  preservation.  They  may  be  digested  or  com¬ 
piled  by  any  one,  and  it  is  true  such  compilation  may  be  so 
original  as  to  entitle  the  author  to  a  copyright  on  account 
of  the  skill  and  judgment  displayed  in  the  combination  and 
anaylsis;  but  such  compiler  could  obtain  no  copyright  for  the 
publication  of  the  laws  only;  neither  could  the  legislature 
confer  any  such  exclusive  privilege  upon  him. 

“An  examination  of  the  book  and  pamphlet  published  by 
the  defendants  shows  that  they  neither  contain,  nor  purport  to, 
any  of  the  marginal  notes  or  references  contemplated  by  the 
acts  of  the  legislature,  and  no  materials  which  would  be  em¬ 
braced  in  the  book  to  be  published  by  complainants  under 
the  supervision  of  the  commissioner,  with  the  exception  of 
the  laws  of  the  State.  In  my  opinion,  therefore,  upon  the 
facts  set  forth  in  the  bill,  the  complainants  are  not  entitled 
to  a  provisional  injunction.” 

The  case  of  Little  vs.  Gould ,  2  Blatchf.,  362,  is  cited  by 
opposing  counsel.  The  plaintiff's  in  that  case  claimed  to  be  the 
proprietors  of  the  copyright  of  the  third  volume  of  Com¬ 
stock’s  Reports,  as  assignees  of  the  State.  The  tact  was  that 
Mr.  Comstock  as  a  reporter,  was  held  by  the  court  to  be  the 
“author”  of  the  volume  within  the  meaning  of  the  act  ol 
Congress.  The  copyright  of  the  work  was  taken  out  by 
Christopher  Morgan,  Secretary  of  State,  as  assignee  of  Com¬ 
stock,  not  by  him  for  the  State  as  the  author  in  the  first  in¬ 
stance;  and  'the  court  held  that  the  interest  of  the  reporter, 
by  virtue  of  the  peculiar  legislation  of  the  State,  in  the  third 
volume  of  his  reports  as  an  author,  passed  to  the  Secretary 
of  State;  and  that  it  was  competent  for  that  officer  to 
take  out  the  copyright,  as  such  assignee,  in  pursuance  ot  die 
provisions  of  the  acts  of  Congress  ol  1 830  and  1831.  1  hei  e, 

a  citizen  of  the  United  States  was  the  author.  By  operation 
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of  law  he  had  assigned  to  the  Secretary  of  State  his  proprie¬ 
torship,  and  the  assignee  was  entitled  by  virtue  ol  the  law  to 
take  out  the  copyright.  And,  even  in  this  case,  the  doctrine  ol 
Wheaton  vs.  Peters ,  was  recognised,  to  the  effect  that  the 
copyright  did  not  embrace  the  written  opinions  of  the  judges, 
as  they  were  regarded  as  having  become  the  property  of 
the  public,  and  therefore  were  not  the  subject  ol  copyright. 

When  it  is  remembered  that  it  is  the  policy  of  the  law 
that  all  matters  of  public  interest — such  as  statutes  of  a 
country  or  State,  and  the  decisions  of  the  courts  announcing 
the  unwritten  law  of  the  land — should  be  freely  open  to  the 
inspection,  use  and  examination  of  the  entire  people'  as 
speedily,  conveniently,  and  cheaply  as  possible;  and  that  the 
copyright  law  is  alone  designed  to  encourage  the  progress 
of  science  and  the  useful  arts, —  it  would  be  a  hard  rule,  and 
one  opposed  to  the  policy  ol  the  law,  that  would  extend  the 
meaning  of  such  a  contract  as  that  under  which  appellants 
claim  so  far  as  that  it  would  prohibit  the  publications  of  the 
opinions  of  the  Supreme  Court  long  before  they  had  been  or 
could  be  included  in  the  volume  of  reports,  which  by  the 
terms  of  the  Ohio  statute  is  alone  to  be  copyrighted.  There¬ 
fore,  even  though  it  were  determined  that  the  State  may 
copyright  the  volume  of  reports  constituting  the  combined 
product  of  the  labor  of  the  judges  and  of  the  reporter,  the 
contract  which  calls  only  for  the  copyright  of  such  volume 
should  not  be  enlarged  bv  construction  so  as  to  include  the 
opinions  themselves,  or  to  prohibit  their  publication  for  the 
information  of  the  public  when  such  publication  is  made 
long  prior  to  the  time  that  such  volume  could  by  possibility  J 
be  published.  There  are  authorities  holding,  it  is  true,  that 
the  compilation  of  a  given  literary  work,  where  they  adopt 
the  same  arrangement  as  that  of  the  original  work,  con¬ 
stitute  an  infringement  ol  the  copyright  of  the  original  author 
or  proprietor;  but  the  publication  by  the  appellee  ol  the 
opinions  in  question,  before  the  volume  ol  reports  which, 
according  to  the  contract,  was  to  be  the  subject  of  copy¬ 
right,  can  in  no  sense  be  said  to  be  a  compilation  ol  mattei 
from  such  volume.  He  did  not  and  could  not  derive  any 
aid  from  the  arrangement  or  method  adopted  by  the  re¬ 
porter  of  the  volume. 

Section  437  of  the  Revised  Statutes  of  Ohio,  in  pursu¬ 
ance  of  which  the  contract  under  which  the  appellants’  claim 
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was  made,  does  not  provide  that  the  contractor  shall  have, 
absolutely,  the  sole  and  exclusive  right  to  print  and  publish 
the  volumes  of  reports  which  he  contracts  to  publish;  but 
the  provision  is  “that  such  contractor  shall  have  the  sole  and 
exclusive  right  to  publish  such  reports,  so  far  as  the.  S '/a/e 
ca.u  confer  the  same. i,  during  the  period  of  the  contract." 
The  use  of  the  words  “so  far  as  the  State  can  confer  the 
same,"  is  significant,  especially  when  taken  in  connection 
with  the  provision  in  section  436  that  '"/he  reporter  shall 
secure  a  copyright  for  the  use  of  the  State  for  each  volume 
of  the  reports  so  published."  The  object.  I  submit,  was  to 
confer  upon  the  contractor  only  whatever  right  the  State 
may  secure  by  copyright  upon  the  work  of  the  reporter. 
The  reporter  is  directed  to  eopv 'right  the  volume  which  con¬ 
tains  his  work  :  which  work,  the  legislature  understood,  is 
the  subject  of  copyright ;  and  then  to  vest  in  the  contractor 
the  sole  and  exclusive  right  to  publish  the  volume  as  thus 
made  up.  If  the  understanding  of  the  legislature  had  been 
that  the  opinions,  as  opinions  without  more,  are  the  subject 
of  copyright,  the  statute  would  have  provided  for  copyright 
upon  them  only,  as  well  as  upon  the  volume  containing  the 
work  of  the  reporter.  It  is  certain  that  the  clause  “so  far 
as  the  State  can  confer  tire  same,"  was  inserted  either  be¬ 
cause  the  legislature  doubted  whether  reports  of  adjudged 
eases  are  the  subject  of  copyright  at  all,  or  else  that  the  ob¬ 
ject  was  to  confer  upon  the  contractor  the  copyright  upon 
the  work  of  the  reporter. 

Il  the  State  may  not  and  has  not  intended  to  copyriidu 
the  opinions  ol  the  judges  of  the  supreme  court,  it  is  clear 
that  by  the  contract  on  which  the  claim  of  appellants  is  based 
they  acquired  no  right  to  demand  protection  against  the  pub¬ 
lication  ol  such  opinions,  separate  and  apart  from  the  state¬ 
ments  of  points  and  authorities  of  counsel,  the  table  of  cases, 
and  the  index,  made  by  the  reporter  when  ready  for  publica¬ 
tion  in  the  form  of  reports. 

This  brief  is  partly  derived  from  briefs  of  counsel,  which 
were  kindly  furnished  to  me,  in  several  of  the  cases  I  have 
cited. 

Respectfully  submitted, 

RICHARD  A.  1 IARRISON. 


Columbus,  Ohio ,  Oct.  75,  fS88. 
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DAVID  HANKS  AND  A.  RLEKCKER  HANKS,  I'AkT- 
XHRS  UNDER  THE  NAME  AND  STYLE  <  >E 
RANKS  RR()'1TIEKS,  Appellants^ 

V  s . 

(  MM  )R(  IE  L.  MANCH  ESTER,  .  tf>/>r//,r. 


/util;/'  non  \i'i‘i:u.ri\’ z's  ix  ni-hi.v. 

Appellants  do  not,  as  counsel  for  appellee  seems  to 
suppose,  claim  that  the  State  of  Ohio  has  s<.  conveyed  to 
them  the  opinions  o)  its  Supreme  Court  as  to  make  them 
the  individual  property'  »>i  appellants,  "to  the  exclusion  ot 
all  the  citizens  oi  the  State." 

What  is  contended  lor  by  appellants  is  that  the  State 
has  the  exclusive  ripht  of  property  in  the  opinions  ot  its 
Supreme  Court,  and  has  power  to  determine  the  manner  ul 
their  promulgation  for  the  public;  benefit;  and  in  the  e.xei- 
cise  of  that  power  the  State  has  made  a  valid  contract  v>’ith 
■appellants,  by  which  they  have  been  supplying,  and  are  to 
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continue  to  supply,  all  the  demands  of  the  State,  and  the 
citizens  thereof  with  certain  of  these  opinions  for  the  period 
of  twenty  years.  In  this  contract,  which  was  made  in  good 
faith  by  the  State  and  appellants,  the  State  has  undertaken 
to  protect  itself  and  appellants  by  copyright.  This  the 
appellee  says  cannot  be  done. 


The  argument  of  counsel  proceeds  largely  upon  the 
assumption  that  to  allow  copyright  in  the  opinions  is  neces¬ 
sarily  to  limit  and  suppress  their  publication  and  circulation. 
The  result  claimed  does  not  necessarily  follow.  It  may 
easily  be  seen  that  the  best  possible  means  of  securing  a 
wide,  cheap,  and  accurate  circulation  of  these  judicial  deter¬ 
minations  is  by  means  of  copyright  on  behalf  ol  the  State. 
The  State  Legislature  of  Ohio  has  long  since  adopted  and 
still  maintains  this  view'.  ^Experience  has  justified  the  leg¬ 
islative  action  on  the  subject.  Under  the  present  system  of 
publishing  the  reports  the  price  has  been  greatly  reduced 
and  the  circulation  greatly  increased.  Under  the  conti  act 
which  the  State  now  has  for  the  outcoming  reports,  the  con¬ 
tractors  are  to  supply  the  demands  of  all  persons  and  firms 
in  Ohio  with  the  volumes  of  reports,  delivered  to  them 
anywhere  in  the  State ,  free  of  all  charges  and  expenses ,  at 
tlfe  rate  of  one  dollar  and  twenty-five  cents  per  volume. 
These  volumes  are  to  be  of  the  style  and  quality  required 
by  law,  and  the  contract  is  to  continue  for  twenty  years. 
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What  more  favorable  terms  could  be  desired  ?  What  could 
be  more  to  the  advantage  of  the  public?  What  could  more 
tend  to  give  wide  and  general  circulation  to  the  law  of  the 
land  as  declared  by  the  court  of  last  resort  in  the  State,  than 
these  exceedingly  favorable  terms  upon  which  the  reports 
mav  be  had  bv  all  citizens  of  the  State  ? 


These  terms  havebeen  secured  because  of  the  promised 
protection  of  copy-right  which  the  State  has  incorporated  into 
its  system  of  laws  for  the  publication  of  the  reports, and  into  its 
contract  with  the  publishers  of  the  reports.  It  will  not  be  con¬ 
tended  that  responsible  persons  or  firms  would  enter  into 
heavy  bonds  to  perform  the  conditions  of  such  a  contract  ex¬ 
cept  for  the  promises  of  protection  which  the  State  has  made. 
The  value  of  the  contract  to  the  .State,  and  its  citizens,  is 
that  their  demands  will  at  all  times  be  supplied  at  most 
reasonable  rates,  and  the  value  to  the  contractors  is  that 
they  may  at  all  times  during  the  continuance  of  the  contract 
have  the  exclusive  right  to  supply  that  demand.  Copyright 
is  the  only  means  of  securing  these  exclusive  rights,  and  so 
these  advantageous  contracts  to  the  State.  Instead,  there¬ 
fore,  of  operating  to  suppress  and  keep  from  the  public  a 
knowledge  of  the  law  as  declared  by  .the  court,  this  prop¬ 
erty  right  of  the  State  in  the  manuscript  opinions  of  the 
judges  has  become  and  is  the  great  means  of  promulgating 
the  same. 
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The  legislation  of  the  State  on  the  subject  lias  been  for 
the  express  purpose  of  securing  by  the  best  means  the 
widest  possible  circulation  of  the  law  of  the  land,  both  ;)s 
enacted  by  the  Legislature,  and  as  expounded  and  declared 
by  the  Judiciary.  The  statutes  and  decisions  are  of  veiv 
different  character,  and  require  different  methods  of  promul¬ 
gation.  So  the  State  has  adopted  entirely  different  methods 
as  to  each.  The  law  as  to  publishing  and  circulating  the 
statutes  is  prescribed  in  sections  67  to  76  inclusive,  of  the 
Revised  Statutes  of  Ohio.  T11  these  sections  no  copyright 
is  provided  for,  and  for  the  obvious  reason  that  it  would  not 
tend  to  promote  their  wide  or  general  circulation. 

Counsel  says  the  State  cannot  copyright  the  statutes 
enacted  by  the  Legislature.  We  cannot  accept  this  declara¬ 
tion  as  conclusive.  The  proposition  is  by  no  means  clear 
or  certain ;  but  that  question  need  not  be  here  discussed  or 
determined.  It  is  clear,  and  will  be  conceded,  that  if  bv 
means  of  copyright  in  the  State  the  statutory  law  could  be 
more  widely  circulated  and  more  generally  brought  to  the 
knowledge  of  the  people  of  the  State,  it  would  not  be 
against,  but  would  be  in  harmonv  with  a  sound  public 
policy. 

The  argument  of  public  policy  is  the  only  one  made 
against  copyright  in  the  State  as  to  statutes  or  reports.  As 
to  the  reports,  the  Legislature  of  Ohio  has  determined  that 
public  policy  requires  that  they  should  be  copyrighted  for 
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the  .State.  This,  like  all  other  questions  of  public  police 
concerning  the  use  of  public  property,  is  properly  determ¬ 
inable  by  the  Legislature,  and  may  be  safely  left  to  that 
department  of  State  government. 


The  apprehensions  of  counsel  as  to  the  evil  effects 
which  would  result  if  copyright  is  permitted  on  behalf  of 
the  State,  are  groundless.  It  is  a  right  which  can  onlv 
be  exercised  by  the  voluntary  action  of  the  State.  It  rec/uires 
a  joint  resolution  of  both  branc  hes  of  the  Legislature  to  put 
this  right  into  action ,  when  the  contract  is  made  by  the  Sec¬ 
retary  of  .State  under  Section  437  of  the  Revised  Statutes. 
If  it  is  a  dangerous  power,  the  Legislature  of  the  State  has 
complete  control  over  it,  and  may  leave  it  dormant,  or  can 
at  any  time  change  the  law  so  as  to  make  its  exercise  im¬ 
possible. 

The  law  has  been  in  force  sixteen  years,  and  the  Leg¬ 
islature  has  eight  times  by  joint  resolution  directed  the 
Secretary  of  .State  to  make  contracts  in  pursuance  of  its 
provisions.  Xo  baneful  effects  have  followed  from  these 
contracts  made  under  the  sanction  and  by  the  direction  of 
the  Legislature.  The  liberty  of  the  press  has  not  been 
destroyed,  nor  has  the  safety  of  the  State  been  endangered. 
It  was  not  until  Mr.  Manchester  came  to  think  that  he 
could  make  money  for  himself  by  pirating  the.  literarv 
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property  of  the  State  that  the  danger  of  copyright  in  the 
State  was  discovered. 

Nor  can  this  right  be  exercised  except  in  the  manner 
determined  upon  and  fixed  by  the  State.  The  Secretary  of 
State,  when  authorized  by  joint  resolution,  determines  the 
kind  of  contract  which  will  best  serve  the  interests  of  the 
State  and  its  citizens,  and  then  advertises  to  the  world  for 
bidders  to  fulfill  the  terms  of  that  contract.  These  bidders 
have  nothing  to  do  except  with  prices.  The  conditions  are 
all  determined  by  the  State,  and  when  it  is  proposed  by  the 
State  to  give  to  the  successful  bidder  “the  sole  and  exclusive 
right  to  publish  such  reports,”  it  is  in  order  to  secure  the 
most  advantageous  contract  for  the  State  and  its  citizens. 
It  is  not  for  the  interest  or  advantage  of  the  contractor  that 
the  law  was  framed,  but  for  that  of  the  State  ;  and  when 
the  State  has  by  means  of  promising  an  exclusive  right  of 
publication  obtained  a  favorable  contract,  it  ought  not  to  be 
avoided  to  subserve  the  private  interest  of  any  citizen. 


'I'he  duty  of  preparing  and  fixing  the  terms  upon  which 
the  State  will  receive  bids  for  the  publication  of  the  opinions 
of  the  Supreme  Court,  when  authorized  by  resolution  of  the 
Legislature,  is  placed  by  law  upon  the  Secretary  of  State. 
Loth  the  legal  and  moral  presumption  is  that  tins  officer 
will  well  and  faithfully  discharge  his  duty  under  the  law. 
No  other  presumption  can  obtain.  This  officer  of  the  people 
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may  well  be  trusted  to  make  a  contract  or  to  exercise  a 
power  or  right  in  their  interest. 


An  examination  of  the  record  shows  that  every  precau¬ 
tion  has  been  taken  by  the  law  and  by  the  terms  of  the 
contract,  and  the  manner  of  procuring  it,  to  protect  the 
interest  of  the  people.  All  the  evils  which  counsel  has 
suggested  as  possible  have  been  carefully  provided  against. 
(See  pages  2,  3  and  4  of  Record.) 

As  we  have  seen,  the  Secretary  of  State  can  only  adver¬ 
tise  for  bids  or  enter  into  a  contract  for  publishing  the 
reports,  when  duly  authorized  by  resolution  of  the  Legisla¬ 
ture.  The  resolution  by  which  the  Secretary  of  State  was 
authorized  to  make  this  contract  required  that  it  should  he 
made  with  the  lowest  responsible  bidder,  after  first  giving 
public  notice  to  bidders  for  four  woeks  in  the  newspapers. 
This  is  the  manner  in  which  all  contracts  for  public  printing- 
are  made.  The  requirement  of  the  Constitution  of  the 
State  (vSec.  2,  Art.  15)  is  that  public  printing  shall  be  let  on 
contract  to  the  lowest  responsible  bidder.  The  Record  re¬ 
cites  (pages  2  and  3)  that  the  requirements  of  the  resolution 
of  the  Legislature,  and  of  the  Constitution  of  the  State, 
were  complied  with  in  awarding  this  contract. 

The  contract  provides  for  the  speedy  as  well  as  cheap 
publication.  The  printing,  binding,  etc.,  are  to  be  done 


<s 
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“  with  expedition  and  promptness,”  and  the  advance 
sheets  are  to  be  u  immediately  delivered  ”  to  the  Secretarv 
of  State  for  distribution.  The  whole  policy  of  the  State  is, 
and  has  been,  to  promulgate  in  the  best  and  widest  possible 
manner  the  knowledge  of  the  law  of  the  laud  as  expounded 
and  declared  by  its  judicial  department.  The  State  has 
undertaken  this  responsibility  in  order  that  there  should  be 
no  failure  to  have  the  expositions  of  the  law  as  made  by  the 
Supreme  Court  placed  within  the  easy  reach  of  all  its 
citizens. 

The  State  has  provided  by  law  that  certain  opinions  of 
its  Supreme  Court  shall  be  reported ,  and  has  made  it  the 
duty  of  the  court  to  prepare  them  for  that  purpose,  and  has 
provided  for  a  reporter  to  superintend  their  publication. 
The  power  to  direct  and  require  that  the  court  shall  pre¬ 
pare  its  opinions  for  publication,  implies  power  over  them 
when  thev  are  so  prepared.  It  would  seem  conclusive  that 
if  the  vStatc  can  require  its  court  to  reduce  its  decisions  t<i 
writing  and  deliver  the  manuscripts  to  an  officer  of  the 
State,  to  be  published  under  a  contract  made,  or  to  be  made, 
by  the  State,  it  has  as  much  control  over  them,  and  proprie¬ 
torship  in  them,  as  it  can  have  in  any  form  of  property,  and 
that  it  may  protect  its  rights  by  copyright  if  need  be. 


It  is  claimed  bv  counsel  that  the  practical  effect  ot 
allowing  copyright  on  behalf  of  the  State  in  the  opinions 
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would  be  to  “  absolutely  suppress  the  publication  of  opinions 
in  law  journals  and  daily  papers.” 

There  has  been  no  such  result  in  the  sixteen  years  the 
law  has  been  in  force  in  Ohio.  Newspapers  have  published 
at  all  times  and  without  objection,  all  opinions  deemed  by 
1)}'  them  of  public  interest.  But  there  is  a  wide  difference 
between  publishing  an  occasional  opinion  as  a  matter  of 
news  in  a  newspaper,  and  publishing  a  series  or  volume  of 
opinions  in  permanent  form,  for  sale  as  such. 


Mr.  Manchester  was  not  publishing  the  opinions  as  a 
matter  of  news,  but  was  selling  them  as  a  means  of  private 
gain.  He  alone  was  to  be  benefited.  It  is  against  this 
class  of  publications  that  the  law  was  intended  to  give  pro¬ 
tection,  and  no  wider  application  of  it  has  been  sought,  or 
made. 

Nor  has  the  “practical  effect”  been  to  suppress  the 
publication  of  the  opinions  in  the  law  journals.  The  record 
in  tli is  case  shows  that  the  opinions  were  being  accurately 
and  extensively  published  in  the  two  leading  law  journals 
of  the  vState,  and  it  was  from  these  that  the  opinions  were 
pirated. 

The  Ohio  Law  Journal  and  The  Weekly  Law  Bulletin, 
the  only  law  journals  of  large  circulation  in  the  State,  were 
issuing  the  opinions  each  week  in  the  form  of  a  supplement 
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to  their  regular  publication,  and  this  without  extra  cost  to 
their  subscribers.  The  public  had  nevei  before  been  so 
benefited  in  that  respect ;  nor  had  the  opinions  ever  been 
so  widely  circulated  in  advance  of  the  regular  volumes. 
So  the  practical  effect  of  the  policy  which  has  been  adopted 
by  the  State  for  the  promulgation  of  the  opinions  of  its 
Supreme  Court  has  been  the  opposite  of  that  supposed  by 
counsel,  and  has  operated  in  every  way  to  the  advantage  of 
the  public. 


It  is  claimed  that  by  Sec.  4952,  Revised  Statutes  of  the 
United  States,  a  State  is  expressly  excluded  from  procuring 
copyright;  and  further,  that  the  exclusive  right  conferred 
by  copyright  exists  only  by  virtue  of  the  statute  confer¬ 
ring  it. 

If  it  be  true,  as  claimed,  that  the  right  of  copyright  011 
behalf  of  the  State  of  Ohio  existed  only  by  virtue  of  the 
statute  referred  to,  still  we  contend  that  the  provisions  of 
the  statute  are  broad  enough  to  include  a  State.  All  general 
statutes  in  respect  to  rights  of  property  refer  in  terms  only 
to  persons.  In  drafting  such  statutes,  States  and  corpora¬ 
tions  are  not  specifically  designated,  and  yet  the  provisions 
of  such  statutes  have  always  been  applied  and  extended  to 
States  and  corporations,  as  well  as  “  citizens  ’  01  peisons. 
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Both  the  United  States  and  the  individual  States  have 
been  deemed  and  treated  in  law  as  corporations. 

United  States  vs.  The  Administrators  of  Hillegas,  3 
Wash.  C.  C.,  70-73. 

Hines  vs.  The  State  of  North  Carolina,  10  S.  &  M., 

529- 

Republic  of  Mexico  vs.  De  Arangoiz,  5  Duer,  636, 

637- 


In  the  case  of  the  United  States  vs.  Hillegas,  3d  Wash. 
Circuit  Court  Reports,  70,  Washington,  Justice,  says:  “The 
United  States  are  a  collective  invisible  body  ;  which  can 
act,  and  can  be  seen  only  in  the  acts  of  those  who  adminis¬ 
ter  the  affairs  of  the  government,  and  their  agents  duly 
appointed  and  empowered  to  act  for  them.'' 

In  the  case  of  The  Republic  of  Mexico  z's.  Francis  De 
Arangois,  5  Duer,  634,  it  was  held  that :  “A  State  is  a  moral 
person,  having  an  understanding  and  a  will,  capable  of  pos¬ 
sessing  and  acquiring  rights,  and  of  contracting  and  fulfill¬ 
ing  obligations.” 

In  the  same  case  Duer,  J.,  says:  “Every  State  is  a 
person,  an  artificial  person,  in  a  more  extensive  and  far 
higher  sense  than  an  ordinary  corporation.  A  State,  what¬ 
ever  may  be  the  form  of  its  internal  government,  and  by 
whatever  appellation  it  may  be  known,  is,  in  the  language 
of  Mattel,  a  moral  person,  having  an  understanding  and  a 
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will  capable  of  possessing  and  acquiring  rights,  and  of  con¬ 
tracting  and  fulfilling  obligations.” 

5  Duel',  636,  637. 


A  State  has  the  same  rights  to  acquire  and  hold  prop¬ 
erty  of  all  kinds,  or  to  dispose  of  it  as  a  corporation,  or  a 
private  person.  It  may  maintain  these  property  rights  by 
action  in  the  courts,  the  same  as  a  citizen.  These  rights 
are  inherent  in  the  organization  of  a  State. 

If  a  State  under  our  laws  is  held  to  stand  in  the  same- 
relation  to  all  other  forms  of  property  as  a  corporation  or  an 
individual,  why  should  there  be  an  exception  as  to  copy¬ 
right  ?  There  are  no  words  of  exclusion  in  the  statute  as  to 
a  State  (Sec.  4952),  but  we  think  a  fair  and  candid  construe-, 
lion  of  its  meaning  will  include  any  “proprietor  of  anfl 
book,”  whether  it  be  a  corporation,  or  a  State,  Or  a  pnvatj 
citizen.  That  a  State  or  corporation  may  be  the  “proprietor” 
of  a  book,  or  of  an  original  manuscript  or  paper,  will  not  be 
questioned.  These  may  be  acquired  from  the  author  or 
owner,  as  were  “the  St.  Clair  papers”  by  the  State 
of  Ohio  a  few  years  ago.  These  “  papers  ’  were  paid  fot 
out  of  the  public  funds.  They  were  purchased  for  the  pub¬ 
lic  benefit.  If  the  State  had  deemed  it  to  be  for  the  public 
.rood  to  copyriplit  these  papers  for  the  use  of  the  State, 
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would  not  the  proprietorship  of  the  State  in  them  have 
brought  it  within  meaning  and  spirit  of  the  statute?  If  not, 
then  bv  the  purchase  the  property  lost  an  element  of  value 
which  had  attached  to  it  before  purchase,  and  which  could 
not  attach  to  it  while  it  remained  the  property  of  the  State, 
but  which  might  again  attach  to  it  on  a  sale  of  the  property 
bv  the  State.  No  such  narrow  and  restricted  construction 
should  be  given  to  the  statute,  and  certainly  no  such  con¬ 
struction  was  intended. 


But  we  do  not  need  to  depend  upon  the  statute  alone. 
As  we  said  in  our  former  brief,  the  right  of  the  State  of 
Ohio,  whatever  may  be  the  case  with  other  States,  to  have 
and  maintain  copyriplrt  in  any  original  manuscripts  it  may 
own,  is  a  common  law  right,  and  does  not  depend  upon  the 
statute. 

It  is  admitted  by  counsel,  and  it  has  always  been  so 
held,  that  the  principles  of  the  common  law  obtain  in  Ohio 
by  virtue  of  the  Ordinance  of  1787.  Whatever  common 
law  rights  existed  as  to  copyright  came  in  with  the  rest,  and 
have  never  been  taken  away  by  statutory  or  constitutional 
provisions. 

In  the  case  of  Wheaton  vs.  Peters,  8  Peters,  658, 
Mr.  Justice  McLean,  in  announcing  the  opinion  of  the  court, 
“When,  therefore,  a  common  law  right  is  asserted, 


says : 


SUPREME  COURT  OF  THE  UNITED  SI  AIKS, 
we  must  look  to  the  State  in  which  the  controversy  orig¬ 
inated.” 

That  case  arose  in  Pennsylvania,  and  the  inquiry  was 
as  to  whether  the  common  law  had  been  introduced  and 
adopted  in  that  State. 

There  could  have  been  no  such  inquiry  if  the  case  had 
arisen  in  Ohio,  for  there  never  has  been  a  question  but  that 
the  common  law  had  been  extended  to  that  State,  and  that 
it  has  never  been  taken  away  or  modified  as  to  copyright. 


The  language  quoted  by  counsel  from  King  vs.  Beck, 
1 5  Ohio  Reports,  page  563,  and  that  quoted  from  the  case  of 
the  Railroad  Co.  vs.  Keary,  3  Ohio  State,  page  205,  do  not 
in  the  slightest  degree  militate  against  our  common  law  of 

copyright  in  Ohio. 

Respectfully  submitted, 

EDWARD  Tv.  TAYLOR. 


Columbus,  Ohio,  Oct.  22,  1888. 
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Revised  Statutes  of  Ohio. 

“  R K  BO  RT K  R  AN D  R  E PO RTS .  ’  ’ 

Section  426.  The  court  shall  appoint  a  reporter  for 
such  term  as  it  deems  advisable,  not  exceeding  three  years, 
and  before  entering  upon  the  discharge  of  his  duties  he 
shall  give  bond  to  the  state,  with  sureties  approved  by  the 
chief  justice,  in  the  sum  of  five  thousand  dollars,  con¬ 
ditioned  for  the  faithful  discharge  of  his  duties;  which  bond, 
with  said  approval,  and  his  oath  of  office  indorsed  thereon, 
shall  be  filed  with  the  secretary  of  state. 

SEC.  427.  The  reporter  shall,  when  required  by  the 
court,  attend  its  sessions  and  consultations,  and,  under  its 
direction,  report  and  prepare  for  publication  its  decisions, 
and  such  other  decisions  as  it  designates. 

Sec.  428.  The  court  shall  cause  to  be  reported,  with 
as  much  brevity  as  practicable,  each  of  its  decisions,  whether 
made  in  disposing  of  a  motion  or  otherwise,  that  determines 
or  modifies  any  theretofore' unsettled,  or  new  and  important, 
question  of  law  in  this  state,  or  that  gives  construction  to  a 
statute  of  ambiguous  or  doubtful  import,  together  with  such 
other  of  its  decisions  as  are  deemed  of  public  interest  and 
importance. 

Sec.  429.  The  reporter,  immediately  after  the  decision 
of  any  case  to  be  reported,  shall  prepare  for  publication  a 
report  thereof,  under  the  direction  and  supervision  of  the 
court,  and  in  general  conformity  with  the  plan  hitherto 
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adopted  and  pursued,  and  deliver  the  same,  in  manuscript,  to 
tile  supervisor  of  public  printing  or  other  officer  havin<r 
charge  of  the  state  printing,  and  take  his  receipt  therefor, 
which  receipt  shall  be  filed  in  the  clerk's  office,  with  the 
other  papers  in  the  case;  but  no  argument  of  counsel  shall 
be  published  with  such  report,  other  than  a  brief  of  the 
points  made,  and  authorities  cited,  and  relied  upon  bv  coun¬ 
sel,  unless  especially  ordered  by  the  court. 

SEC.  430.  When  the  supervisor,  or  other  officer,  receives 
sufficient  manuscript  reports  to  make  a  form  of  sixteen 
pages  of  printed  matter  of  the  size  and  kind  herein  required, 
he  shall  deliver  the  same  to  the  printer  having  the  contract 
for  t.lie  printing  thereof,  who  shall  forthwith  cause  the  same 
to  be  set  up  in  a  form,  as  aforesaid,  and  after  such  form  is 
duly  corrected  and  approved  by  such  supervisor,  or  other 
officer,  the  reporter  shall  cause  to  be  printed  three  thousand 
copies  of  such  reports,  which  copies  shall  be  delivered  to 
the  supervisor,  or  other  officer;  the  manuscript  shall  likewise 
be  returned  to  the  supervisor  or  other  officer,  to  be  by  him 
kept,  subject  to  the  order  of  the  reporter. 

Sec.  431.  O11  receiving  the  copies,  the  supervisor,  or 

other  officer,  shall  deliver  to  the  secretary  of  state  a  suf¬ 
ficient  number  of  the  same  to  supply  the  state  officers, 
judges  of  the  supreme  court,  judges  of  the  supreme  court 
commission,  judges  of  the  courts  of  common  pleas  and 
superior  courts,  and  clerks  of  the  courts  of  common  pleas, 
for  the  sole  use  of  their  offices,  respectively,  with  one  copy 
each;  and  the  secretary  shall  forthwith  forward  the  same  by 
mail  to  said  officers,  respectively;  and  the  remainder  of  said 
copies  the  supervisor,  or  other  officer,  shall  carefully  preserve 
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till  a  full  volume  is  so  printed,  and  shall  then  cause  the 
same  to  he  hound  as  hereinafter  provided. 

Sf,c.  432.  The  reports  shall  be  printed  on  good  paper, 
and  bound  in  law-leather,  in  style  not  inferior  to  volume 
one,  Ohio  state  reports,  and  shall  be  in  form  and  manner 
of  execution  similar  thereto;  and  each  volume  thereof  shall 
contain  all  the  cases  for  report  and  prepared,  decided  during 
the  year  ending  on  the  first  day  of  April  immediately  pre¬ 
ceding  the  publication  of  such  volume,  and  such  others  there¬ 
tofore  decided  as  the  court  directs;  and  the  court  may,  for  the 
sake  of  uniformity  in  the  size  of  the  volumes,  or  for  other  good 
cause,  direct  a  volume  to  be  closed  on  a  different  day,  and  the 
issuance  thereof  with  a  less  or  greater  number  of  cases;  and 
each  volume  shall  contain  an  index  and  table  of  cases  similar 
to  those  in  volume  one,  which  the  reporter  shall  prepare 
and  furnish  to  the  supervisor,  or  other  officer,  to  be  printed, 
delivered,  and  distributed,  as  aforesaid,  in  time  so  as  not  to 
delay  the  publication  of  such  volume. 

Sec.  433.  When  the  printing  of  any  volume  is  com¬ 
pleted,  as  aforesaid,  the  supervisor,  or  other  officer,  shall 
cause  the  copies  thereof  not  .distributed,  to  be  bound  accord¬ 
ing  to  law,  and  shall  deliver  the  same  so  bound  to  the  sec- 
retarv  of  state,  together  with  the  statement  of  the  actual 
cost  to  the  state  of  publication  per  volume;  and  the  secre¬ 
tary  shall  forthwith  send  by  mail  to  the  several  clerks  of  the 
court  of  common  pleas  in  the  state  such  statement  of  cost 
per  volume,  with  ten  per  centum  added  thereto;  and  there¬ 
upon,  on  the  receipt  in  money  of  the  price,  with  such  per 
centum  added  per  volume,  accompanied  with  a  certificate, 
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to  be  made  and  delivered  without  costs  of  any  such  clerk, 
under  seal,  or  other  satisfactory  evidence  that  each  copy  of 
the  report  thus  sent  for  is  for  the  actual  use  of  some  person 
being  a  citizen  of  this  state,  the  secretary  shall  pay  such 
money  into  the  state  treasury,  and  forward  such  copy  or 
copies  to  the  person  or  persons  so  transmitting  the  price 
thereof;  but  no  more  copies  shall  be  sold  in  any  county  than 
would  be  sent  thereto  were  the  whole  edition  distributed 
amono-  the  several  counties  according  to  their  population, 
respectively. 

Sec.  434.  After  receiving  the  number  of  copies  of  the 
first  edition  of  such  report  necessary  for  the  distribution 
authorized  by  law,  and  a  sufficiency  in  addition  to  supply 
the  probable  demand  for  actual  use  in  this  state,  the  residue 
thereof  shall  be  disposed  of  in  such  manner,  by  way  of 
exchange  for  works  on  law  and  equity  for  the  use  of 
the  state  law  library,  or  otherwise,  as  the  supreme 
court  or  the  general  assembly  by  resolution  directs;  but  the 
court  shall  not  authorize  the  sale  of  any  volume  for  less  than 
the  cost  price  thereof,  with  ten  per  centum  added  ;  and  no 
volume  of  the  first  edition  of  any  such  report  shall  be  sold, 
or  offered  for  sale  in  this  state,  to  any  citizen  thereof,  for 
more  than  such  cost  price,  with  twenty  per  centum  added ; 
and  any  person  violating  this  provision  is  guilty  of  a  mis¬ 
demeanor,  and  on  conviction  thereof  shall  be  fined  in  any 
sum  not  less  than  ten  nor  more  than  one  hundred  dollars. 

Sec.  435.  The  commissioners  of  public  printing  shall, 
at  the  same  time  and  place,  in  the  same  manner  and  under 
the  same  restrictions  and  requirements  that  they  advertise 
and  let  the  other  public  printing  of  the  state,  advertise  and 
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let  the  printing  required  by  this  chapter  to  be  done  :  each 
volume  of  the  reports  to  be  equal  in  quality  and  mechanical 
execution  to  volume  one  Ohio  state  reports;  and  the  bind¬ 
ing  herein  required  shall  likewise  be  provided  for  by  the 
commissioners;  but  they  shall  cause  the  same  to  be  done  at 
the  binding  department  of  the  deaf  and  dumb  asylum,  if, 
in  their  judgment,  that  be  practicable. 


Skc.  437.  In  lieu  of  the  letting  and  printing  and  bind¬ 
ing  of  the  reports  by  the  means  aforesaid,  the  secretary  of 
state,  when  and  as  often  as  he  is  thereto  authorized  by  reso¬ 
lution  of  the  general  assembly,  111a}'  contract  with  any 
responsible  person  or  firm  of  the  state  of  Ohio  to  furnish  the 
material  and  to  print  and  bind  in  the  manner,  in  all  respects, 
and  with  the  expedition  provided  in  this  chapter,  a  sufficient 
number  of  copies  of  each  volume  of  the  reports  to  supply 
the  state  with  three  hundred  and  fifty  copies  and  the  demand 
of  the  citizens  of  this  state,  at  a  cost  not  exceeding  two  dollars 
and  fifty  cents  per  volume,  delivered  at  some  convenient  point 
within  the  state;  and  in  addition  thereto,  to  furnish  the  secre¬ 
tary  promptly  with  the  requisite  number  of  advance  sheets  of 
such  reports,  as  herein  provided,  for  distribution,  as  afore¬ 
said,  and  the  price  per  volume  of  reports  to  any  person  or 
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fn-m  in  this  state  shall  not.  exceed  tin.*  sum  uamcrl  in  the 
ccnitact  with  fine  mv'vi:;ia  .  1 m  a  period -of  sweaty  ytm-i  but 
nothin-  in  this  chapter  shall  prevent  the  person  or  firm  so 
contracting;  with  l.lu:  secretary,  from  doing  or  causing  the 
work  to  he  done  outside  ol  the  si  ti  c  o',  1  duo:  and  such  persuu 
or  firm  SS  oonvnirt.ing  1 1  cuter  iue '  * “ W&4*  i1  to#  st;«ie, 


OI  two-years,  and  shall  be  furnished  with  the  manuscript  to 

he  printed,  as  provided,  in  this  chapter. 


TRANSCRIPT  OF  RECORD. 
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